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PRIOR HISTORY, 
Southern District 
90-6220-Civ-JAG. 

[**1] Appeal from the United States District Court for the 
of Florida. DISTRICT BANKRUPTCY COURT DOCKET NO. 
DIC Judge GONZALEZ 

DISPOSITION, REVERSED. 

CORE TERMS: obscene, music, artistic, prurient interest, rap, recording, 
obscenity, musical, undersigned, First Amendment, lyrics, independent review, 
conventions, literary, prong, declaratory judgment, average person, 
patently offensive, sexual conduct, expertise, finder, expert testimony, 
film, relevant community, community standard, federal district, burden of 
proof, tape recording, fact finder, preponderance 

COUNSEL, ATTORNEYS FOR 
Lauderdale, FL. 33312, 
North Miami, FL. 33161, 

APPELLANTS, Bruce Rogow, 2441 
(305) 524-2465. Allen Jacobi, 
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(For Amicus, Home Box Office), Daniel M. Waggoner, 2600 Century Square, 1501 
Fourth Ave., Seattle, WA. 98101-1688, (206) 628-7789. 

For Amicus, Recording Industry Assoc. of America, Inc.: Kevin T. Baine, WILLIAMS 
& CONNOLLY, 839-17th Street, N.W., Washington, DC 20006; (202) 331-5000. 
Victoria L. Radd, 839-17th Street, N.W., Washington, DC 20006; (202) 331-5000. 
Elena Kagan, 839-17th Street, N.W., Washington, DC 20006; (202) 331-5000. 

For Amicus, American Civil Liberties Union (ACLU): Steven F. Reich, COVINGTON & 
BURLING, 1201 Pensylvania Avenue., N.W., P.O. Box 7566, Washington, DC 20044; 
(202) 662-6000. David B. Isbell, 1201 Pensylvania Avenue., N.W., P.O. Box 7566, 
Washington, DC 20044; (202) 662·-6000. Seth A. Tucker, 1201 Pensylvania Avenue., 
N.W., P.O. Box 7566, Washington, DC 20044; (202) 662-6000. Larry Corman, 
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On behalf of, THE AMERICAN CIVIL LIBERTIES UNION FOUNDATION OF FLORIDA, INC., 
225 N.W. 34th Street, Suite 208, Miami, FL 33137; (305) 576-2336. 

For Amicus - Robert T. Perry, Robert T. Perry, PRO SE, 509 12th Street, Apt. 2C, 
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FOR National Association of Recording: Charles B. Ruttenberg, 1050 Connecticut 
Ave., N.W. Washington, D.C. 20036, (202) 857-6082. John T. Mitchell, 1050 
Connecticut Ave., N.W. Washington, D.C. 20036, (202) 857-6082. 

ATTORNEY FOR APPELLEE, John Jolly, 1322 S.E. Third Ave., Ft. Lauderdale, FL. 
33316, (305) 462-3200. 

JUDGES, Before ANDERSON, Circuit Judge, RONEY and LIVELY, * Senior Circuit 
Judges. 

* Honorable Pierce Lively, Senior U.S. Circuit Judge for the Sixth Circuit, 
sitting by designation. 

OPINIONBY, PER CURIAM 

OPINION, [*l35] PER CURIAM, 

In this appeal, appellants Luke Records, Inc., Luther Campbell, Mark Ross, 
David Hobbs, and Charles Wongwon seek reversal of the district court's 
declaratory judgment that the musical recording liAs Nasty As They Wanna Bell is 
obscene under Fla.Stat. @ 847.011 and the United States Constitution, contending 
that the district court misapplied the test for determining obscenity. We 
reverse. 

Appellants Luther Campbell, David Hobbs, Mark Ross, and Charles Wongwon 
comprise the musical group 112 Live Crew, II which recorded liAs Nasty As They Wanna 
Be. 1I In response to actions taken by the Broward County, Florida Sheriff's 
Office to discourage record stores from selling liAs Nasty As They Wanna Be, II 

appellants filed this action in federal district court to enjoin the Sheriff 
from interfering further with the sale of the recording. The district court 
granted the injunction, finding that the actions of the Sheriff's [**2] 
office were an unconstitutional prior restraint on free speech. The Sheriff does 
not appeal this determination. 

In addition to injunctive relief, however, appellants sought a declaratory 
judgment pursuant to 28 U.S.C.A. @ 2201 that the recording was not obscene. The 
district court found that "As Nasty As They Wanna Be" is obscene under Miller v. 
California. n1 

- - - - - - -Footnotes- -

n1 413 U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419 (1973). 

- - - - - -End Footnotes-

This case is apparently the first time that a court of appeals has been asked 
to apply the Miller test to a musical composition, which contains both 
instrumental music and lyrics. n2 Although we tend to agree with appellants' 
contention that because music possesses inherent artistic value, no work of 
music alone may be declared obscene, that issue is not presented in this case. 
The Sheriff's contention that the work is not protected by the First Amendment 
is based on the lyrics, not the music. The Sheriff's brief denies any intention 
to put rap music to the [**3] test, but states lIit is [*1361 abundantly 
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obvious that it is only the 'lyrical' content which makes liAs Nasty As They 
Wanna Be" obscene. II Assuming that music is not simply a sham attempt to protect 
obscene material, the Miller test should be applied to the lyrics and the music 
of "As Nasty As They Wanna Bell as a whole. The basic guidelines for the trier 
of fact must be: (a) whether "the average person, applying contemporary 
community standards" would find that the work, taken as a whole, appeals to the 
prurient interest; (b) whether the work depicts or describes, in a patently 
offensive way, sexual conduct specifically defined by the applicable state law; 
and (c) whether the work, taken as a whole, lacks serious literary, artistic, 
political, or scientific value. 413 U.S. at 24, 93 S. Ct. at 2615. This test is 
conjunctive. Penthouse Intern., Ltd. v. McAuliffe, 610 F.2d 1353, 1363 (5th 
Cir .1980). A work cannot be held obscene unless each element of the test has 
been evaluated independently and all three have been met. Id. 

- - - -Footnotes- -

n2 In a pre-Miller case, United States v. Davis, 353 F.2d 614 (2d Cir.1965), 
cert. denied, 384 U.S. 953, 86 S. Ct. 1567, 16 L. Ed. 2d 549 (1966), that court 
affirmed the conviction of a defendant for mailing obscene materials, 
determining that two phonograph records and labels were obscene. Justice 
Stewart, dissenting from the denial of certiorari, stated that one of the 
records "consisted almost entirely of the sounds of percussion instruments n and 
the other was a n transcription of passages from .. a book of poems. n 384 U. S. 
at 953, 86 S. Ct. at 1567. 

- - -End Footnotes- - - -
[**4J 

Appellants contend that because the central issue in this case is whether liAs 
Nasty As They Wanna Bell meets the definition of obscenity contained in a Florida 
criminal statute, the thrust of this case is criminal and the Sheriff should be 
required to prove the work I s obscenity beyond a reasonable doubt. In the 
alternative, appellants assert that at minimum, the importance of the First 
Amendment requires that the burden of proof in the district court should have 
been by "clear and convincing evidence," rather than by "a preponderance of the 
evidence." Assuming, arguendo, that the proper standard is the preponderance of 
the evidence, we conclude that the Sheriff has failed to carry his burden of 
proof that the material is obscene by the Miller standards under that less 
stringent standard. Thus, to reverse the declaratory judgment that the work is 
obscene, we need not decide which of the standards applies. 

There are two problems with this case which make it unusually difficult to 
review. First, the Sheriff put in no evidence but the tape recording itself. The 
only evidence concerning the three-part Miller test was put in evidence by the 
plaintiffs. Second, the case was tried [**5] by a judge without a jury, and 
he relied on his own expertise as to the prurient interest community standard 
and artistic value prongs of the Miller test. 

First, the Sheriff put in no evidence other than the cassette tape. He called 
no expert witnesses concerning contemporary communitjr standards, prurient 
interest, or serious artistic value. His evidence was the tape recording itself. 

The appellants called psychologist Mary Haber, music critics Gregory Baker, 
John Leland and Rhodes Scholar Carlton Long. Dr. Haber testified that the tape 
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Gregory Baker is a staff writer for New Times Newspaper, a weekly arts and 
news publication supported by advertising revenue and distributed free of charge 
throughout South Florida. Baker testified that he authored "hundreds" of 
articles about popular music over the previous six or seven years. After, 
reviewing the origins of hip hop and rap music, Baker discussed the process 
through which rap music is created. He then outlined the ways in which 2 Live 
Crew had innovated past musical conventions within the genre and concluded that 
the music in "As Nasty As They Wanna Bell possesses [**6] serious musical 
value. 

John Leland is a pop music critic for Newsday magazine, which has a daily 
circulation in New York, New York of approximately six hundred thousand copies, 
one of the top ten daily newspaper circulations in the country. Leland discussed 
in detail the evolution of hip hop and rap music, including the development of 
sampling technique by street disc jockeys over the previous fifteen years and 
the origins of rap in more established genres of music such as jazz, blues, and 
reggae. He emphasized that a Grammy Award for rap music was recently introduced, 
indicating that the recording industry recognizes rap as valid artistic 
achievement, and ultimately gave his expert opinion that 2 Live Crew's music in 
"As Nasty As They Wanna Belt does possess serious artistic value. 

(*137] Of appellants I expert witnesses, Carlton Long testified most about 
the lyrics. Long is a Rhodes scholar with a Ph.D. in Political Science and was 
to begin an assistant professorship in that field at Columbia University in New 
York City shortly after the trial. Long testified that liAs Nasty As They Wanna 
Be" contains three oral traditions, or musical conventions, known as call and 
response, doing the [**7] dozens, and boasting. Long testified that these 
oral traditions derive their roots from certain segments of Afro-American 
culture. Long described each of these conventions and cited examples of each one 
from liAs Nasty As They Wanna Be. n He concluded that the album reflects many 
aspects of the cultural heritage of poor, inner city blacks as well as the 
cultural experiences of 2 Live Crew. Long suggested that certain excerpts from 
"As Nasty As They Wanna Be tt contained statements of political significance or 
exemplified numerous literary conventions, such as alliteration, allusion, 
metaphor, rhyme, and personification. 

The Sheriff introduced no evidence to the contrary, except the tape. 

Second, the case was tried by a judge without a jury, and he relied on his 
own expertise as to the community standard and artistic prongs of the Miller 
test. 

The district court found that the relevant community was Broward, Dade, and 
Palm Beach Counties. He further stated: 

This court finds that the relevant community standard reflects a more 
tolerant view of obscene speech than would other communities within the state. 
This finding of fact is based upon this court IS personal knowledge of the 
[**81 community. The undersigned judge has resided in Broward County since 
1958. As a practicing attorney, state prosecutor, state circuit judge, and 
currently, a federal district judge, the undersigned has traveled and worked in 
Dade, Broward, and Palm Beach. As a member of the community, he has personal 
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knowledge of this area's demographics, culture, economics, and politics. He has 
attended public functions and events in all three counties and is aware of the 
community's concerns as reported in the media and by word of mouth. 

In almost fourteen years as a state circuit judge, the undersigned gained 
personal knowledge of the nature of obscenity in the community while viewing 
dozens, if not hundreds of allegedly obscene films and other publications seized 
by law enforcement. 

The plaintiffs' claim that this court cannot decide this case without expert 
testimony and the introduction of specific evidence on community standards is 
also without merit. The law does not require expert testimony in an obscenity 
case. The defendant introduced the Nasty recording into evidence. As noted by 
the Supreme Court in Paris Adult Theatre I [v. Slaton, 413 U.S. 49, 93 S. Ct. 
2628, 37 L. Ed. 2d 446 (1973)], [**9] when the material in question is not 
directed to a 'bizarre, deviant group' not within the experience of the average 
person, the best evidence is the material, which 'can and does speak for 
itself.' Paris Adult Theatre I, 413 U.S. at 56 & n. 6, 93 S. Ct. at 2634 & n. 6. 

In deciding this case, the court's decision is not based upon the undersigned 
judge's personal opinion as to the obscenity of the work, but is an application 
of the law to the facts based upon the trier of fact's personal knowledge of 
community standards. In other words, even if the undersigned judge would not 
find As Nasty As They Wanna Be obscene, he would be compelled to do so if the 
community's standards so required. n3 

- - - - - - - - - - - - - - -Footnotes-

n3 Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578, 589, 590 
(S.D.Fla.1990) . 

- - - -End Footnotes- - -

It is difficult for an appellate court to review value judgments. n4 
Although, generally, these determinations are made in [*138] the first 
instance by a jury, nS in this case the district [**10] judge served as the 
fact finder, which is permissible in civil cases. n6 Because a judge served as 
a fact finder, however, and relied only on his own expertise, the difficulty of 
appellate review is enhanced. n7 A fact finder, whether a judge or jury, is 
limited in discretion. nB flOur standard of review must.be faithful to both Rule 
52(a) and the rule of independent review." n9 "The rule of independent review 
assigns to appellate judges a constitutional responsibility that cannot be 
delegated to the trier of fact," even where that fact finder is a judge. n10 

- - - - - - - - - -Footnotes- -

n4 See Marks v. United States, 430 U.S. 188, 198, 97 S. Ct. 990, 996, 51 L. 
Ed. 2d 260 (1977) (Stevens, J., concurring in part and dissenting in part); 
United States v. 2,200 Paper Back Books, 565 F.2d 566, 570 & n. 7, 571 (9th 
Cir.1977); United States v. Obscene Magazines, Film & Cards, 541 F.2d 810, B11 
(9th Cir.1976). 
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n6 Penthouse, 610 F.2d at 1363 {citing e.g., Alexander v. Virginia, 413 U.S. 
836, 93 S. Ct. 2803, 37 L. Ed. 2d 993 (1973)). [**11J 

n7 In Penthouse Intern. Ltd. v. McAuliffe, 610 F.2d 1353 (5th Cir.1980), the 
Court stated: 

We realize that Judge Freeman, as a member of the community of Fulton County, 
Georgia, is probably able to determine whether the average person, applying 
contemporary community standards would find that a work taken as a whole appeals 
to the prurient interest. But in this case, we must exercise our power of 
independent review and declare that taken as a whole, 'Penthouse' and 'Oui' 
appeal to the prurient interest. 

While we realize that Judge Freeman, as a member of the community, should 
possess insight as to what the average person of Fulton County, Georgia, 
applying contemporary community standards would find patently offensive, we must 
exercise our power of independent review. This is especially important because 
Judge Freeman may have not examined the question of 'describing sexual conduct.' 
We therefore conclude that the district court incorrectly determined that 
'Penthouse' and 'Oui' do not include patently offensive depictions or 
descriptions of sexual conduct. 

610 F.2d at 1364, 1366. See also United States v. Various Articles of Obscene 
Merchandise, 709 F.2d 132, 138 (2d Cir.1983) (Meskill, J. concurring in the 
result) ("On a prior appeal to this Court, a different panel of which I was a 
member, reversed (District] Judge Sweet's finding of non-obscenity because he 
had relied upon impermissible indicia of community standards. . Today, we 
affirm. In so doing, the majority accords uncommon deference to Judge Sweet's 
finding. . I am ill equipped to question Judge.Sweet's assessment. Moreover, 
the government failed to introduce any evidence pertaining to community 
standards to facilitate our review. Had this case originated in the District of 
Connecticut, a community whose standards are familiar to me, I would not 
hesitate to reverse; but it did not. I reluctantly concur."). (**12] 

n8 Penthouse, 610 F.2d at 1363. See Miller, 413 U.S. at 25, 93 S. Ct. at 
2615. 

n9 Bose Corp. v. Consumers Union of U.S., Inc., 466 U.S. 485, 499, 104 S. Ct. 
1949, 1959, 80 L. Ed. 2d 502, 515 (1983). 

n10 Id. 466 U.S. at 501,104 S. Ct. at 1959. 

-End Footnotes-

In this case, it can be conceded without deciding that the judge's 
familiarity with contemporary community standards is sufficient to carry the 
case as to the first two prongs of the Miller test: prurient interest applying 
community standards and patent offensiveness as defined by Florida law. The 
record is insufficient, however, for this Court to assume the fact finder's 
artistic or literary knowledge or skills to satisfy the last prong of the 
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Miller analysis, which requires determination of whether a work "lacks serious 
artistic, scientific, literarY!Jr political value. II nIl 

- - - - - -Footnotes- - -

n11 Miller, 413 U.S. at 24, 93 S. Ct. at 2615. 

- - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**13] 

In Pope v. Illinois, n12 the Court clarified that whether a work possesses 
serious value was not a question to be decided by contemporary community 
standards. n13 The Court reasoned that the fundamental principles of the First 
Amendment prevent the value of a work from being judged solely by the amount of 
acceptance it has won within a given community: 

- Footnotes - - - - - - - - - - - - - - - - - -

n12 481 U.S. 497, 107 S. Ct. 1918, 95 L. Ed. 2d 439 (1987). 

n13 Id. 481 U.S. at 500-01, 107 S. Ct. at 1920-21. 

- - - - - - - - - - - - End Footnotes-

Just as the ideas a work represents need not obtain majority approval to 
merit pro1;ection, neither, insofar as the First Amendment is concerned, does the 
value of the work vary from communit)( to community based on the degree of local 
acceptance it has won. n14 

- - - - Footnotes- - - - - - - - - - - - - - - - - -

n14 Id. 481 U.S. at 500-01, 107 S _ Ct. at 1921. 

- - - - - - - - - - - - - - - - -End Footnotes- - -
[**14] 

The Sheriff concedes that he has the burden of proof to show that the 
recording is obscene. Yet, he submi t ted no evidence to contradict the testimony 
that the work had artistic value. A work cannot be held obscene [*139] 
unless each element of the Miller test has been met. We reject the argument that 
simply by listening to this musical work, the judge could determine that it had 
no serious artistic value. 

REVERSED. 
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[**1] Appeal from a judgment entered August 1, 1989, in the Southern District 
of New York, Miriam Goldman Ced'arbaum, District Judge, upon a jury verdict, 
convicting appellant of misapplication of bank funds, making false statements to 
bank regulatory officials, other substantive counts, and conspiracy, following 
denial of pretrial suppression motions. 

DISPOSITION, Affirmed. 

CORE TERMS: secretary, certificate, warrantless, Fourth Amendment, 
expectation of privacy, motion to suppress, law firm, non-negotiable, 
receiver, floor, evidence obtained, area searched, reasonable expectation 
of privacy, liquor license, misapplication, searched, standing to challenge, 
privacy interest, banking industry, properly denied, law office, claims of 
error, indictment, appointed, regulated, periodic, legality, customers, 
examiners, regulatory scheme 

COUNSEL: Herve Gouraige, Assistant United States Attorney, New York, New York 
(Otto G. Obermaier, United States Attorney, Martin Klotz, and Kerri M. Bartlett, 
Assistant United States Attorneys, on the brief) for Appellee United States of 
America. 

Robert S. Litt, Washington, District of Columbia (Bruce S. Oliver, Elena 
Kagan, and Williams & Connolly, Washington, District of Columbia, on the brief) 
for Appellant Kuang Hsung J. Chuang. 

JUDGES: Timbers, Newman and Altimari, Circui~. Judges. 

OPINIONBY, TIMBERS 

OPINION, [*647] TIMBERS, Circuit Judge, 

Appellant Kuang Hsung J. Chuang appeals from a judgment of conviction entered 
August 1, 1989, in the Southern District of New York, Miriam Goldman Cedarbaum, 
District Judge, upon a jury verdict on twenty-two counts, including 
misapplication of bank funds, making false statements to bank regulatory 
officials, other substantive counts, and conspiracy. The district [**2] 
court denied Chuang's pretrial motions to suppress evidence obtained from 
warrantless searches of his bank and law offices. 

On appeal, we find that the chief claim of error raised by Chuang is that the 
district court erred in denying his suppression motions. Other claims of error 
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have been raised and considered. 

For the reasons which follow, we affirm the judgment of conviction. 

I. 

We shall summarize only those facts and prior proceedings believed necessary 
to an understanding of the issues raised on appeal. 

Chuang was the chairman, president and chief executive officer of the Golden 
Pacific National Bank (IIGPNB"). On June 17, 1985, after receiving information 
from an informant about certain activities at GPNB, the Office of the 
Comptroller of the Currency (IIOCC!!) began a warrantless examination, pursuant to 
12 U.S.C. @ 481 (1988), of bank records pertaining to the sale of a bank product 
known as "non-negotiable certificates." GPNB received no prior notice of this 
examination. 

At about 1 P.M. on June 17, three bank examiners from the DCC entered GPNB in 
Manhattan and went to Chuang ' s office on the third floor of the six-story bank 
building. They produced an administrative subpoena [**3J and requested 
Chuang to provide [*648J documents related to the non-negotiable certificate 
program. In response to their request, Chuang instructed Theresa Shieh, a 
vice-president and cashier at GPNB, to produce the requested documents. It is 
undisputed that virtually all the documents reviewed by acc examiners came from 
Shieh's office located on the fourth floor of the bank building; that no 
documents came from Chuang 1 s officei that these documents were bank documents, 
not personal documents belonging to Shieh or Chuang; and that virtually all of 
the documents were given to the' acc upon request. 

As a result of this examination, which lasted until June 21, the ace 
examiners concluded that the sale of the non-negotiable certificates was 
fraudulent, and that Chuang had misrepresented to regulatory officials facts 
concerning the certificates and the use of bank funds derived from the sale of 
those certificates. They discovered that several hundred non-negotiable 
certificate customers had approximately $ 17 million in claims against GPNB. Not 
satisfied with the evidence concerning the assets underlying those liabilities, 
the acc declined Chuang r s request to liquidate the assets. The OCC determined 
[**4] that GPNB was insolvent and, on June 21, 1985, appointed the Federal 
Deposit Insurance Corporation ("FDIC rr ) as its receiver. 

The FDIC secured the bank building on the evening of Friday, June 21. The 
next day, it began the extensive process of examining bank documents and 
calculating assets and liabilities. A law firm, Chuang & Associates, owned by 
Chuang, was located on the third floor of the bank building. As part of its 
examination of GPNB, the FDIC searched the third floor offices of Chuang and his 
secretary where they performed both bank and law firm work. 

On May 19, 1987, Chuang was indicted, together with Shieh, in a 48-count 
indictment. Prior to trial, defendants moved to dismiss the indictment on 
various grounds, including duplicity and failure to state an offense. They also 
moved to suppress the evidence obtained by the acc during its warrantless 
examination of GPNB and evidence obtained by the FDIC during its warrantless 
examination of the offices of Chuang and his·secretary. The district court 
denied these motions. 
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Prior to trial, two superseding indictments were returned and several counts 
were severed. At the close of the government's case, several counts were 
dismissed [**5] by the district court. The case was submitted to the jury on 
twenty-two counts. Count One charged Chuang and Shieh with conspiring to defraud 
the United States, to misapply bank funds, and to make false statements to bank 
regulatory officials and agencies, in violation of 18 U.S.C. @ 371 (1988). 
Counts Two through Eleven charged both defendants with making false statements 
and concealing bank deposits from bank regulatory agencies, in violation of 18 
U.S.C. @ 1001 (1988). Counts Twelve through Fourteen charged both defendants 
with making false statements to bank regulatory officials and agencies, in 
violation of 18 U.S.C. @ 1001. Counts Fifteen through Twenty charged both 
defendants with misapplication of bank funds, i~ violation of 18 U.S.C. @ 656 
(1988). Count Twenty-One charged Chuang with conspiracy to cover up illegal 
campaign contributions made with bank funds, in violation of 18 U.S.C. @ 371. 
Count Twenty-Two charged both defendants with wire fraud, in violation of 18 
U.S.C. @ 1343 (1988). 

The essence of the government's case was that defendants defrauded bank 
customers by selling ordinary certificates of deposit called "non-negotiable 
certificates"; that they diverted the funds {**6] received to personal 
businesses without informing the customers or GPNB's board of directors and 
without insuring the funds with the FDIC; and that they misrepresented the facts 
regarding the non-negotiable certificate program to bank regulatory officials. 

The jury trial began on September 26, 1988 and concluded on January 18, 1989, 
when the jury returned guilty verdicts against both defendants on all 22 counts. 
On June 1, 1989, the district court sentenced Chuang to concurrent five year 
terms of imprisonment on all counts. On August 1, 1989, the court ordered Chuang 
to comply fully with all the terms of a [*649) settlement agreement with the 
FDIC and to make restitution of $ 200,000. 

This appeal by Chuang followed. 

II . 

Chuang's chief claim of error centers upon two discreet searches made 
respectively by the OCC and the FDIC. 

We turn first to the propriety of the district court's order denying the 
motion to suppress documents obtained by the OCC's warrantless search. 

In his motion to suppress bank documents obtained by the oce during its June 
1985 examination of GPNB pursuant to 12 U.S.C. @ 481 (1988), Chuang asserted 
that the examination violated the Fourth Amendment. Specifically, he claimed 
[**7] that @ 481, 
is unconstitutional 
adequate substitute 
v. Burger, 482 U.S. 

which authorizes warrantless examinations of national banks, 
on the ground that it does not provide "a constitutionally 
for a warrant", as required by the Supreme Court in New York 
691, 703, 96 L. Ed. 2d 601, 107 S. Ct. 2636 (1987). 

Observing that none of the documents inspected by the OCC was obtained from 
Chuang's office, the district court ruled that Chuang lacked standing to 
challenge the OCC's examination of GPNB. Chuang asserts that the district court 
erred in this determination. He renews on appeal his claim that @ 481 is 
unconstitutional. We need not address the merits of this constitutional 
challenge since we agree with the district court that Chuang has not established 
a legitimate expectation of privacy in the bank documents examined by the OCC. 
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In reviewing the district court's determination that Chuang lacked standing, 
we are mindful that the Supreme Court has dispensed with the notion of standing 
as being theoretically distinct- from the substantive meri ts of a Fourth 
Amendment claim. Rakas v. Illinois, 439 U.S. 128, 133, 140, 58 L. Ed. 2d 387, 99 
S. Ct. 421 (1978). In Rakas, the Court concluded that lithe better analysis 
forthrightly focuses on the extent of a particular [**8] defendant's rights 
under the Fourth Amendment, rather than on any theoretically separate, but 
invariably intertwined concept of standing. II ·'ld. at 139. Put another way, the 
proper inquiry turns on whether "the disputed search and seizure has infringed 
an interest of the defendant which the Fourth Amendment was designed to 
protect.'t Id. at 140. 

With Rakas in mind, we focus on whether defendant has established a 
legitimate expectation of privacy in the area searched. United States v. Rahme, 
813 F.2d 31, 34 (2 Cir. 1987); United States v. Smith, 62l F.2d 483, 486 (2 Cir. 
1980), cert. denied, 449 U.S. 1086, 66 L. Ed. 2d 812, 10l S. Ct. 875 (1981); 
United States v. Brien, 617 F.2d 299, 305 (1 Cir.), cert. denied, 446 U.S. 919, 
64 L. Ed. 2d 273, 100 S. Ct. 1854 (1980). This threshold question involves two 
separate inquiries: first, Chuang must demonstrate a subjective expectation of 
privacy in a searched place or item; and second, his expectation must be one 
that society accepts as reasonable. United States v. Paulino, 850 F.2d 93, 97 (2 
Cir. 1988), cert. denied, 490 U.S. 1052, 109 S. Ct. 1967, l04 L. Ed. 2d 435 
(1989) . 

It is well-settled that a corporate officer or employee in certain 
circumstances may assert a reasonable expectation of privacy in his corporate 
office, and may have standing [**9] with respect to searches of corporate 
premises and records. See, e.g., United States v. Leary, 846 F.2d 592, 595-96 
(10 Cir. 1988); United States v .. Brien, supra, 617 F.2d at 305-06; United States 
v. Lefkowitz, 464 F. Supp. 227, 230-31 (C.D.Cal. 1979), aff'd, 618 F.2d 1313 (9 
Cir.), cert. denied, 449 U.S. 824, 66 L. Ed. "2d 27, 101 S. Ct. 86 (1980); see 
also Mancusi v. DeForte, 392 U.S. 364, 369, 20 L. Ed. 2d ll54, 88 S. Ct. 2120 
(1968) ("one has standing to object to a search of his office, as well as of his 
home"). The question whether a corporate officer has a reasonable expectation of 
privacy to challenge a search of business premises focuses principally on 
whether he has made a sufficient showing of a possessory or proprietary interest 
in the area searched. E.g., United States v. Brien, supra, 617 F.2d at 305-06; 
United States v. Lefkowitz, supra, 464 F. Supp. at 230-31. Moreover, he must 
demonstrate a sufficient "nexus between the area searched and [his own] work 
space." united States v. Britt, 508 F. 2d 1052, 1056 (5 Cir. ), cert. denied, 423 
U.S. 825, 46 L. Ed. 2d 42, 96 S. Ct. 40 (1975). The presence of these [*650] 
factors necessarily must be determined on a case-by-case basis. Cf. 0 I Connor v. 
Ortega, 480 U.S. 709, 718, 94 L. Ed. 2d 714, 107 S. Ct. 1492 (1987) ("Given the 
great variety of work environments in [**10] the public sector, the question 
of whether an employee has a reasonable expectation of pri. vacy must be addressed 
on a case-by-case basis. ") . 

Chuang asserts that, as a corporate officer of the bank, he established a 
sufficient expectation of privacy in the bank premises to dispute the legality 
of acc I s examination. He claims that he had a significant proprietary interest 
in the bank, since he or his family owned almost half of all outstanding bank 
stock at the time the bank was closed. He also claims that he exercised 
significant operational control over the bank and all of its premises, and that 
the areas searched were non-public areas over which ultimate control rested in 
his hands. Further, he points out that he was present during OCC's examination 
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of the bank. In view of the context in which DCC conducted its search, however, 
we hold that these factors were insufficient to establish a cognizable Fourth 
Amendment claim. 

We observe that the bulk of the bank documents produced for the ace were 
obtained from the office of another officer of the bank, Theresa Shieh. Her 
office was located on the fourth floor of the bank building. None of the 
documents came from Chuang's office on the [**11] third floor. Chuang failed 
to demonstrate a sufficient nexus between the areas from which the documents 
were obtained and his own office. Moreover, all of the documents examined were 
bank documents subject to periodic examinations by the acc, which has a 
statutory duty under @ 481 to examine the affairs of every national bank at 
least twice a year. 12 C.P.R. @ 4.11 (1989). Under these circumstances, we are 
not convinced that Chuang demonstrated even a subjective desire to keep the bank 
documents private. 

Moreover, even assuming Chuang demonstrated a subjective expectation of 
pri vacy, we cannot conclude tha.t that expectation is one society considers 
reasonable. The Supreme Court has held that the "expectation [of privacy] is 
particularly attenuated in commercial property employed in 'closely regulated' 
industries. I! New York v. Burger, supra, 482 U.S. at 700; see also O'Connor v. 
Ortega, supra, 480 U.S. at 717 ("public employees' expectations of privacy in 
their offices, desks, and file cabinets, like similar expectations of employees 
in the private sector, may be reduced by virtue of . . legitimate 
regulation"). Indeed, the Court has held that I!certain industries have such a 
[**12J history of government oversight that no reasonable expectation of 
privacy . . could exist for a proprietor over the stock of such an 
enterprise. I! Marshall v. Barlow'S, Inc., 436 U.S. 307, 313, 56 L. Ed. 2d 305, 98 
S. Ct. 1816 (1978) (emphasis added) (citing Katz v. United States, 389 U.S. 347, 
351-52, 19 L. Ed. 2d 576, 88 S. Ct. 507 (1967)); see also O'Connor v. Ortega, 
supra, 480 U.S. at 718 (I!some government offices may be so open to fellow 
employees or the public that no expectation of privacy is reasonable n ) (emphasis 
added) . 

In view of the pervasive nature of federal regulation of the banking 
industry, Chuang, as an officer of the bank, knew that bank documents, whether 
kept in his office or another office, were subject to periodic examination by 
the acc. The existence of a regulatory scheme necessarily reduces a bank 
officer'S expectation of privacy in his corporate office. New York v. Burger, 
supra, 482 U.S. at 700; O'Connor v. Ortega, supra, 480 U.S. at 717. That privacy 
interest is attenuated to the point where any warrantless examination of his 
office pursuant to a regulatory' scheme may be reasonable within the meaning of 
the Fourth Amendment. New York v. Burger, supra, 482 U.S. at 702. This is not to 
say that Chuang had no legitimate {**13] expectation of privacy in his own 
office so as to deprive him of standing to challenge a search of that office. He 
still could reasonably expect that no one other than fellow employees and 
business or personal invitees would enter his office, and that nothing would be 
removed from his desk or file cabinets without his permission. Mancusi v. 
DeForte, supra, 392 U.S. at 369. 

The bank documents examined by the OCC, however, were obtained from areas of 
the bank other than Chuang's office. [*651] Virtually all of them came from 
Shieh's office. In view of the heavily regulated nature of the banking industry, 
we decline to accept Chuang's assertion that he had standing to challenge the 
legality of the examination of those documents. The fact that Chuang, as an 
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officer of a national bank, knew those documents were subject to periodic 
examination by the ace I coupled with the fact that they were found in areas 
other than Chuang I s of £ice, lead us to conclude that Chuang I 5 Fourth Amendment 
rights were not infringed by the oce examination. 

We do not suggest that, since banking is a heavily regulated industry, no 
bank officer ever can have a reasonable expectation of privacy in bank 
documents, and therefore [**14] that no bank officer ever can challenge 
successfully an examination of the bank pursuant to @ 481. Under the 
circumstances of the instant case I however, where the heavily regulated nature 
of the banking industry diminished a bank officer's expectation of privacy in 
bank documents, and where those documents were obtained from areas of the bank 
other than the officer's own office, we decline to accept any privacy interest 
as objectively reasonable. 

We hold that Chuang cannot successfully challenge the legality of OCC' s 
examination of GPNB because he has not demonstrated a sufficient privacy 
interest in bank documents, not found in his office, that he knew were routinely 
subject to OCC examination. 

III . 

This brings us to the propriety of the district court I s order denying the 
motion to suppress documents obtained by the FDIC's June 1985 warrantless search 
of the offices of Chuang and his secretary. United States v. Chuang, 696 F. 
Supp. 910 (S.D.N.Y. ~988). 

Although the FDIC did not obtain a search warrant or seek court approval of 
any kind, Chuang does not challenge the authority of the FDIC, as a properly 
appointed receiver of GPNB pursuant to 12 U.S.C. @ 1821(d) (1988), to examine 
{**15] the bank itself without a warrant. He asserts, however, that his office 
and that of his secretary were part of his l~w firm, Chuang & Associates, and 
that the FDIC's search of those 11 independent law offices 11 went beyond any lawful 
authority of a receiver. We disagree. 

The district court found that, based on the physical lay-out of GPNB and its 
close relationship to the law firm, the offices of Chuang and his secretary were 
"an important part of the Bank 11 , where not only law firm business but also 
banking business was conducted. 696 F. Supp. at 913. The court correctly 
concluded, since banking is a "closely regulated 11 business, that Chuang 
voluntarily reduced the expectation of privacy in the firm's premises by 
operating his law firm out of the same offices from which he ran GPNB. Id. 
(citing New York v. Burger, supra, 482 U.S. at 700). 

Moreover, the FDIC, as a properly appointed receiver of GPNB, had the power 
and duty pursuant to @ 1821 (d) to marshal GPNB' s assets and to wind up its 
affairs. As Chuang concedes, the FDIC as receiver stood in the shoes of GPNB and 
had authori ty to look through all of GPNB 1 S premises and papers without a 
warrant. See United States v. Gordon, 655 F.2d 478, 487 [**16] (2 Cir. 1981) 
(Oakes, J., concurring) (when the Superintendent of Insurance acts "by virtue of 
his receivership powers, [he is] in effect acting as with a warrant issued upon 
a showing of probable cause"). We have upheld a search of a law office with a 
warrant as reasonable where the law office is commingled with a business that is 
the legitimate object of the search. National City Trading Corp. v. Un.ited 
States, 635 F.2d 1020, 1024-26 (2 Cir. 1980). Since the area searched by the 
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FDIC clearly functioned as a mixed-use bank and law office for Chuang, and since 
the FDIC as receiver may properly search GPNB without a warrant, we agree with 
the district court that the FDIC search was reasonable. 

We find no merit to Chuang's assertion that the FDIC had no probable cause to 
believe that Chuang's office and his secretary's [*652] office were used for 
GPNB business. United States v. Cerri, 753 F.2d 61, 62-64 (7 Cir.), cert. 
denied, 472 U.S. 1017, 87 L. Ed. 2d 613, 105 S. Ct. 3479 (1985) (warrantless 
search of home is permissible based on probable cause that it was used for 
business purposes). The physical lay-out of the bank building, including the 
shared telephone lines of GPNB and the firm, the easy access to GPNB from 
[**17] the firm, and the absence of any building directory listing the firm, 
clearly suggested a commingling of space. Moreover, the office searched was 
Chuang's only office in the entire bank building. These factors constituted 
sufficient cause for the FDIC to believe that there was a commingling of 
activities in the area searched. 

We hold that the district court properly denied Chuang's motion to suppress 
the evidence obtained by the FDIC in its search of the offices of Chuang and his 
secretary. In reaching this conclusion, we are mindful of the risk posed by 
searches of law offices which unnecessarily may intrude on attorney-client 
privileges. E.g., National City Trading Corp~' v. United States, supra, 635 F.2d 
at 1026 ("a law office search should be executed with special care"). That risk, 
however, was not present here since neither Chuang nor any third parties sought 
to suppress documents on the ground that they were privileged. United States v. 
Chuang, supra, 696 F. Supp. at 915. Moreover, since there was sufficient cause 
to believe that the law offices of Chuang and his secretary were commingled with 
bank business, the FDIC'S search of those offices was proper. Natio~al City 
Trading [**18] Corp. v. United States, supra, 635 F.2d at 1026. 

One further matter: Chuang claims that liquor license applications, which 
showed that his wife owned an interest in two restaurants, were found during a 
search by the FDIC of the office of one of his law associates and were 
introduced improperly at trial. According to Chuang, they were integral to the 
government's proof as to the bank misapplication counts. The government 
maintains that those applications were obtained from the New York State Liquor 
Control Authority ("Liquor Authority"), rather than from Chuang's law offices. 
Indeed, it asserts that no files containing liquor license documents were found 
during the FDIC search. At trial, liquor license applications submitted to the 
Liquor Authority were introduced. The district court accepted the government's 
claim that the actual documents offered were obtained from the Liquor Authority. 
Since the government denies that the source of those liquor license applications 
was derived from the FDIC search, and denies that any copies of those documents 
were found during that search, we decline to disturb the district court's 
determination, absent any evidence to support Chuang's claim. 

IV. 

[**19) Chuang raises numerous other claims of error, contending that: (1) 
the court erred in denying his motion to sever the campaign contribution count; 
(2) the court erred in denying his motion to suppress the false statement counts 
on the ground of duplicity; (3) the government failed to plead and prove bank 
misapplication; (4) the evidence was legally insufficient to establish wire 
fraud; (5) the court improperly admitted hearsay evidence; (6) the court 
improperly instructed the jury on the definition of bank IIdeposits"i and (7) 
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he was improperly sentenced. 

We have considered carefully these contentions and hold that none has merit. 

v. 

To summarize: 

We hold that the district court properly denied Chuang's motion to suppress 
the evidence obtained from the ace's examination of GPNB. We also hold that the 
court properly denied Chuang's motion to suppress evidence obtained from the 
FDIC 1 S search of his office and that of his secretary. We have considered 
carefully Chuang I s other claims of error and find that none has merit. 

Affirmed. 
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[*898J CONSOLIDATED ORDER 

CLYDE H. HAMILTON, UNITED STATES DISTRICT JUDGE, 

These cases arise Qut of an allegedly fraudulent and deceptive scheme 
designed to ruin plaintiffs financially. Both actions were originally brought in 
the Court of Common Pleas for Darlington County and were subsequently removed to 
this court under 28 U.S.C. @ 14411b) and (c) on March 13, 1989. n1 Toyota of 
Florence (TOF) , plaintiff [*899J in Civil Action No. 4,89-594-15, and 
Richard L. Beasley (Beasley), p~aintiff in Civil Action No. 4,89-595-15, both 
filed motions to remand on March 23, 1989. n2 

- - - -Footnotes- - - - - - - - - - - - -

n1 All of the defendants joined in the petition for removal except Danny Ray 
Lynch and Toyota Motor Sales, U.S.A., Inc. (TMS). These remaining defendants are 
collectively referred to by counsel as the IIJM Family defendants ll -- apparently 
due to the interlocking nature of these corporations and the fact that the 
remaining individual defendants are employed by one of more of these entities. 
[**2 J 

n2 Aside from minor differences not relevant to the court's disposition of 
these motions, both complaints are virtually identical. Because of this 
similarity, both complaints will hereafter be referred to as lithe complaint. II 

- - -End Footnotes- -

Plaintiffs allege seven (7) causes of action in their complaint against 
nineteen (19) corporate and individual defendants. Claims one through five are 
directed against all defendants and include common law and statutory causes of 
action, including: fraud, the Racketeer Influenced and Corrupt Organizations Act 
(RICO), civil conspiracy, the South Carolina Dealer's Day in Court Act, and the 
South Carolina Unfair Trade Practices Act. Claims six and seven, alleging breach 
of contract and breach of contract accompanied by fraudulent acts, are directed 
solely against defendant Southeast Toyota Distributors, Inc. (SET). n3 

- - - - - - - - - - - - - - -Footnotes- - - - - - - - - - -

n3 Plaintiffs TOF and Richard L. Beasley are both domiciled in South 
Carolina. Defendant Danny Ray Lynch is also domiciled in South Carolina. The 
remaining defendants are domiciled outside the state of South Carolina. 
Consequently, complete diversity does not exist for purposes of 28 U.S.C. @ 

1332. Nevertheless, claims six and seven in plaintiffs' complaint are directed 
solely against a completely diverse defendant, SET. This minimal diversity 
between plaintiffs and SET establishes the jurisdictional prerequisite necessary 
for removal of separate and independent claims or causes of action pursuant to @ 

1441(c) . 

- - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**3 J 

Plaintiffs contend that removal of these entire actions is not appropriate 
under either @ 1441(c) or Ib). First, plaintiffs contend that the RICO claim 
does not vest this court with jurisdiction to the exclusion of the state court. 
n4 Plaintiffs also assert that removal under @ 1441(b) is improper because 
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defendants Toyota Motor Sales, U.S.A., Inc. (TMS) and Danny Ray Lynch (Lynch) 
did not join in the removal petition. Plaintiffs also argue that this court 
should remand all claims pursuant to @ 1441(c) except claims six and seven, 
which they purportedly concede are tlseparate and independent n for purposes of 
that statute. Additionally, plaintiffs would have this court stay proceedings 
involving claims six and seven while the remaining claims are adjudicated in the 
state court. nS 

- - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n4 Of course, this assertion can be summarily dismissed. Although concurrent 
jurisdiction exists for state courts to entertain RICO claims, Brandenburg v. 
Seidel, 859 F.2d 1179, 1195 (4th Cir. 1988), it is clear that a properly removed 
action would vest this court with jurisdiction to the exclusion of the state 
court except in extraordinary circumstances not present here. 

n5 In Civil Action NO. 4:89-0595-15 plaintiff also argues that removal is 
improper because the petition does not identify Richard Beasley by name or 
citizenship and thus is deficient under the terms of 28 U.S.C. @ 1446{a) for 
failure to state facts entitling defendants to remove. A technical defect of 
this nature might be corrected, as defendants note, by leave to amend the 
removal petition. Kinney v. Columbia Savings & Loan Assln, 191 U.S. 78, 48 L. 
Ed. 103, 24 S. Ct. 30 (1903); D·.J. McDuffie, Inc. v. Old Reliable Fire Ins. Co., 
608 F.2d 145, 146-47 (5th Cir. 1979), cert .. denied, 449 U.S. 830, 66 L. Ed. 2d 
35, 101 S. Ct. 97 (1980). Because a more fundamental defect in both actions 
constrains this court to grant the respective motions to remand, a definitive 
ruling on this matter is not necessary. 

- - - - - - - - - - - -End Footnotes-
[* *4] 

The JM Family defendants argue, however, that removal under @ 1441(c) is 
proper because the plaintiffs II concede II that the claims asserted against SET are 
separate and independent and thus that this court should retain jurisdiction of 
all claims in these cases due to lithe close ties between SET and the other JM 
Family defendants" to prevent "massive waste of judicial resources, duplication 
of effort, and inconvenience to the parties and witnesses . . II These 
defendants further assert that the propriety of removal under @ 1441(b) need not 
be addressed because removal under @ 1441(c) is proper. 

It is well settled, however, that federal jurisdiction cannot be conferred by 
mere concession of a litigant or even by mutual agreement of the parties where 
jurisdiction is otherwise improper. Rather, the Supreme Court has consistently 
instructed lower federal courts to carefully guard "against expansion {of 
federal jurisdiction] by judicial interpretation or by . [*900] consent 
of (the] parties. II American Fire & Casualty Co. v. Finn, 341 U.S. 6, 17-18, 71 
S. Ct. 534, 95 L. Ed. 702 (1951). Accord Owen Equipment & Erection Company v. 
Kroger, 437 U.S. 365, 374, 98 S. Ct. 2396, 2403, 57 L. Ed. 2d [**5] 274 
(1978). This circuit recently reaffirmed the duty of a federal court to evaluate 
its jurisdiction sua sponte in Davis v. Pak, 856 F.2d 648 (4th Cir. 1988). As 
stated by the court: !tit is always incumbent upon a federal court to evaluate 
its jurisdiction sua sponte. to ensure that it does not decide controversies 
beyond its authority." Id. at 650. See Rule 12 (h) (3), Fed. R. Civ. Proc. 
Consequently, the mere fact that plaintiff may think claims six and seven are 
separate and independent from the remaining claims does not preclude this 
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court from evaluating this jurisdictional prerequisite to removal under @ 

1441(c) as the JM Family defendants seem to imply. 

The duty of a federal district court to assess its jurisdiction sua sponte is 
critical because the statutory right of removal uexists only in certain 
enumerated classes of actions, and in order to exercise the right of removal, it 
is essential that the case be shown to be one within one of those classes." 
Hinks v. Associated Press, 704 F. Supp. 638, 639 (D.S.C. 1988) (quoting Voors v. 
National Women's Health Organization, Inc., 611 F. Supp. 203, 205 (N.D.Ind. 
1985)); Chesapeake & Ohio Railway CO. [**6J v. Cockrell, 232 U.S. 146, 151, 
34 S. Ct. 278, 279, 58 L. Ed. 544 (1914). The removing party bears the burden of 
establishing its right to a federal forum. P.P. Farmers' Elevator Co. v. Farmers 
Elevator Mutual Ins. Co., 395 F.2d 546, 548 (5th Cir. 1968); American Buildings 
Co. v. Varicon, Inc., 616 F. Supp. 641, 643 (D.Mass. 1985). This court's reading 
of the removal statutes must also IIreflect the clear congressional intention to 
restrict removal." Able v. Upjohn Co., Inc., 829 F.2d 1330, 1332 (4th Cir. 
1987), cert. denied, 485 U.S. 963, 108 S. Ct. 1229, 99 L. Ed. 2d 429 (1988); 
McKay v. Boyd Construction Co., Inc., 769 F.2d 1084, 1087 (5th Cir. 1985); 
Ontiveros v. Anderson, 635 F. Supp. 216, 220 (N.D.Ill. 1986). Indeed, this 
congressional intention has uniformly led courts to resolve doubts about the 
propriety of removal in favor of retained state court jurisdiction. Able, 829 
F.2d at 1332; Jones v. General Tire & Rubber Co., 541 F.2d 660, 664 (7th Cir. 
1976); Greenshields v. Warren Petroleum Corp., 248 F.2d 61, 65 (lOth Cir.), 
cert. denied, 355 U.S. 907, 78 S. Ct. 334, 2 L. Ed. 2d 262 (1957); Adams v. Aero 
Services International, Inc., 657 F. Supp. 519, 521 [**7J (E.D.Va. 1987). n6 
Perhaps most important, although state law may be relevant in determining the 
nature of the claims to which the federal test is applied, it is well 
established that removability under @ 1441 is ultimately a federal law 
determination. Grubbs v. General Electric Credit Corp., 405 U.S. 699, 706, 92 S. 
Ct. 1344, 1349, 31 L. Ed . .2d 612 (1972); Able, 829 F.2d at 1333 n. 2; 14A C. 
Wright, A. Miller, & E. Cooper, Federal Practice and Procedure @ 3724, at 
396-97. 

- - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n6 Several important policy consideration~ support this approach, including 
(1) due regard for the rightful independence of state governments, Shamrock Oil 
& Gas Corporation v. Sheets, 313 U.S. 100, 108-09, 61 S. Ct. 868, 872, 85 L. Ed. 
1214 (1941); (2) ensuring that judgments obtained in a federal forum are not 
vacated on appeal due to improvident removal, see Finn, 341 U.S. 6, 71 S. Ct. 
534, 95 L. Ed. 702 (1951); and (3) deference to plaintiff's chosen forum. Piper 
Aircraft Co. v. Reyno, 454 U.S. 235, 102 S. Ct. 252, 70 L. Ed. 2d 419 (1981). 

- - - - - - -End Footnotes-

The removability determination is conducted solely by reference to 
plaintiff's course of pleading, subject to certain exceptions not asserted 
[**8] by any party to these actions. Finn, 341 U.S. at 14, 71 S. Ct. at 540; 
Paxton v. Weaver, 553 F.2d 936, 938 (5th Cir. 1977) (plaintiff's state court 
pleading controls removability); Union Planters National Bank of Memphis v. CBS, 
Inc., 557 F.2d 84, 89 (6th Cir. 1977); Her Majesty Industries, Inc. v. Liberty 
Mutual Insurance Co., 379 F. Supp. 658, 662 (D.S.C. 1974). Importantly, the 
court must also refrain from determining the merits of a claim upon a motion to 
remand. 29 Federal Procedure, Lawyers Edition @ 69,115, at 589 (1984). In light 
of these firmly established principles, this court must evaluate the propriety 
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of removal by the JM Family defendants under @ 1441(c), or, alternatively, 
pursuant to @ 1441(b). Because [*901] the court has determined that these 
cases were removed improvidently and without jurisdiction, it is constrained to 
remand both cases to state court. 28 U.S.C. @ 1447(c). 

The primary thrust of plaintiffs' complaint asserts that the JM Family 
corporate and individual defendants n7 IIconspired, combined and concurred with 
the Defendant Danny Ray Lynch to induce [TOF and Beasley] to invest in Toyota of 
Florence, Inc. and, with Lynch, to purchase or agree [**9] to purchase the 
Cherokee Toyota Dealership, to pay large sums of money to Cherokee Toyota and 
Jordan [apparently the former owner of Cherokee Toyota] for the purchase, to 
commit to guarantees of future payment of even larger sums, and to undergo large 
financial losses as a result thereof." Complaint, para. 33. Obviously, various 
representations were made to plaintiff Beasley by representatives of the various 
JM Family defendants, and, in addition, Beasley and SET executed the Toyota 
Dealership Agreement as an integral part of these arrangements. nS 
Interestingly, the main thrust of plaintiffs' factual allegations in the 
complaint are found within the fraud claim. According to the complaint, 
plaintiff Beasley was "coaxed and encouraged to actively solicit purchase of the 
Jordan interests" through various representations and misrepresentations by the 
defendants. Complaint, para. 37-44. Paragraph 39(h) alleges that "SET violated 
its fiduciary and contractual obligation to assist with competent management and 
assistance . ." (emphasis added). Indeed, plaintiffs I sixth claim for 
relief, breach of contract, alleges that defendant SET breached the dealer 
agreement "as set forth in [**10] Paragraph 39, causing the Plaintiff to be 
damaged as set forth in Paragraph 44." Paragraphs 39 and 44, of course, are 
alleged as part of plaintiffs' fraud claim. The same pattern is followed for 
plaintiffs' seventh claim for relief, wperein plaintiffs merely assert that "the 
deceitful and fraudulent acts accompanying its breach of contract" give rise to 
relief for breach of contract accompanied by fraudulent acts. Thus, the 
complaint alleges that the same facts giving rise to the fraud claim also give 
rise to the claims asserted. only against SET. Accordingly, the propriety of 
removal under 28 U.S.C. @ 1441(c), or, alternatively, @ 1441(b), must be 
examined in light of plaintiffs' allegations in the complaint. 

- - - - - - - -Footnotes- -

n7 The JM Family defendants include all defendants except Lynch and TMS. 
According to the complaint, all of the corporate JM Family defendants were 
founded by individual defendant James M. Moran. The complaint also alleges that 
Moran currently serves as the major stockholder and Chairman of the Board of 
Directors of JM Family, a holding company for numerous wholly owned subsidiaries 
including defendants SET, Tender Loving Care Corp., and World Omni Leasing. In 
addition, the complaint alleges that JM Family owns ninety-five (95%) percent of 
the defendant World Omni Financial Corp. Moran also serves as Chairman of the 
Board of Directors of SET. The complaint further asserts that SET is the parent 
company of the defendants Joyserv Co., LTD. and Carnett-Partsnett Systems, Inc. 
Complaint, paras. 3, 4, and 11. [**11] 

n8 According to the complaint, all of the individual defendants except Lynch 
are employed by JM Family or one or more of its subsidiaries. Complaint, paras. 
11-20. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
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Removal of IIseparate and independent II claim under @ 1441(c) 

The JM Family defendants first contend that removal is appropriate under 28 
U.S.C. @ 1441(c). That statute provides, 

(c) Whenever a separate and independent claim or cause of action, which would be 
removable if sued upon alone, is joined with one or more otherwise non-removable 
claims or causes of action, the entire case may be removed and the district 
court may determine all issues therein, or, in its discretion, may remand all 
matters not otherwise within its original jurisdiction. 

The Supreme Court has instructed lower federal courts to apply a restrictive 
interpretation of "separate and. independent claim or cause of action l1 for 
purposes of removal jurisdiction under @ 1441(c). American Fire & Casualty Co. 
v. Finn, 341 U.S. 6, 71 S. Ct. 534, 95 L. Ed:· 702 (1951). According to the Finn 
Court, there is no separate and independent claim or cause of action under @ 

1441(c) where the {*902J relief sought arises nfrom an interlocked series of 
transactions," [**12J referred to as the "single wrong" test, or where the 
allegations against a defendant not entitled to 1441(c) removal lIinvolve 
substantially the same facts and transactions as do the allegations. II 

against the party alleging the right to removal under that provision. rd. at 14, 
16, 71 S. Ct. at 540-41. 

Several important considerations presumably led the Finn Court to adopt a 
restrictive view of 1441(c) removal. As an initial matter, the Court concluded 
that Congress had intended to restrict the availability of removal through 
enactment of @ 1441(c). Comparing the operative terms of @ 1441(c) with the 
terminology of its predecessor, old 28 U.S.C. @ 71, the Court stated: 

The addition of the word I independent I gives emphasis to congressional intention 
to require more complete disassociation between the federally cognizable 
proceedings and those cognizable only in state courts before allowing removal. 

341 U.S. at 12 (footnotes omitted). Perhaps most important, the Court recognized 
the inherent danger in adopting a relaxed test for removal under @ 1441(c). 
Specifically, the Finn Court de.termined that allowing a federal trial court to 
render a judgment in a case improvidently [**13J' removed from state court 
would work a "wrongful extension of federal j·urisdiction and give district 
courts power the Congress has denied them. II 341 U.S. at 18. Indeed, the Finn 
Court itself was forced to vacate a lower court judgment which had been rendered 
improvidently and without jurisdiction. Id. at 17-19. n9 

- - -Footnotes- - - - -

n9 Ironically, this action by the Court accrued to the benefit of the party 
which had initially removed the case to federal court. Apparently due to the 
importance of preventing the improper assertion of federal jurisdiction, the 
Court refused to apply estoppel in this context. 

-End Footnotes- - - - - - - - - - - -

At least one commentator has suggested that removal is appropriate under the 
Finn interpretation of @ 1441(c) only where a claim is "entirely unrelated" from 
the remaining causes of action. According to Wright & Miller: 
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most commentators agree that few, if any, diversity cases can be properly 
removed under section 1441(c) in light of the construction placed on the statute 
by the Finn case. 

In only one situation could legitimate joinder under usual state joinder 
rules produce a claim or cause of action removable under Finn. Assume that a 
California plaintiff [**141 brings suit in a California state court and 
properly joins a California defendant and a Texas defendant. Plaintiff then adds 
an entirely unrelated claim against the Texas defendant. 

C. Wright, A. Miller, & E. Cooper, supra, @ 3724, at 367-69 (footnotes omitted) 
(emphasis added). Accordingly, it is clear that @ 1441(c) removal is not 
appropriate where plaintiff's claims arise from the same series of transactions 
or occurrences or where substantially the same facts give rise to each claim. 
Indeed, according to the treatise, only "entirely unrelated" claims are 
removable under that provision. 

Although the precise scope of removal under @ 1441(c) is somewhat uncertain, 
several guiding principles have evolved to assist in the determination. First, 
the mere fact that plaintiffs have asserted multiple claims against multiple 
parties is not necessarily controlling to the @ 1441(c) determination. Able, 829 
F.2d at 1332; Clarence E. Morris, Inc. v. Vitek, 412 F.2d 1174, 1175 (9th Cir. 
1969); Addison v. Gulf Coast COl1tracting Services, Inc., 744 F.2d 494, 500 (5th 
Cir. 1984). Specifically, "the assertion of contract and tort claims does not 
necessarily yield separate [**151 and independent causes of action." Paxton 
v. Weaver, 553 F.2d at 936, 941 (footnote omitted). Where all damages arise 
"from a single incident" or all claims involve "substantially the same facts," 
invasion of a single, primary right is indicated. Addison, 744 F.2d at 500. 

Mayflower Industries v. Thor Corp., 184 F.2d 537 (3d Cir. 1950), cert. 
denied, 341 U.S. 903, 71 S. Ct. 610, 95 L. Ed. 1342 (1951) is instructive to the 
removability determination [*903] in a commercial setting. nlO There, 
plaintiff alleged a breach of contract claim against a diverse defendant, Thor 
Corporation, and a conspiracy claim against both Thor and a nondiverse 
defendant, Teldisco Corporation. Defendant Thor, against whom the breach of 
contract action was asserted, removed the action to federal district court. 
Because diversity did not exist between the plaintiff and Teldisco, the issue 
before the court was whether the plaintiff-Thor controversy and the 
plaintiff-Teldisco controversy presented separate and independent claims or 
causes of action. Noting that the language of @ 1441(c) was intended to restrict 
the right of removal, the court determined that the adjectives "separate and 
independent" [**16] were intended to convey "some meaning which would not 
have been apparent from the use of one adjective alone." 184 F.2d at 538. 
Emphasizing the nature of the business transactions which gave rise to the 
allegations in the complaint, the court found that the two claims were "at most 
but two aspects of a single eco:nomic injury." Id. at 539. The court also found 
that the facts allegedly giving rise to the breach of contract action likewise 
constituted the principal issue to proper resolution of the conspiracy claim. In 
fact, the court found "almost complete coincidence of the basic operative facts" 
between the two claims. 184 F.2d at 539. Finally, the court determined that 
removal of the action was not necessary in order to avoid the possibility of 
local prejudice against outsiders, which the court determined was the principal 
justification for diversity jurisdiction, due to the presence of a nondiverse 
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defendant. Id. 

- - - - -Footnotes- - - - - - - - - - - - - - - - - -

n10 Interestingly, the Supreme court denied certiorari 
during the same term in which it issued the Finn opinion. 
the ideas contained in the Thor decision found favor with 
and many of the same concepts are found in both opinions. 

- -End Footnotes-
[**17J 

in the Thor decision 
Apparently, many of 

members of the Court, 

Likewise, plaintiffs have alleged a single economic injury arising from their 
relationship with the JM Family. defendants and defendant Lynch, and have alleged 
the same operative facts to support their claims against all defendants 
(including SET) as those alleged to support causes of action for breach of 
contract and breach of contract accompanied by fraudulent acts against SET only. 
As in Thor, the plaintiffs here allege that the JM Family corporate and 
individual defendants II conspired II with defendant Lynch to cause TOF and Beasley 
financial harm. Complaint, para. 33. In addition, plaintiffs premise their 
claims for alleged breach of contract and breach of contract accompanied by 
fraudulent act on the same facts as alleged within the fraud claim for relief. 
Complaint, paras. 64, 66. Under the Thor court's analysis, therefore, it is 
clear that the two claims asserted against SET are not separate and independent 
within the meaning of @ 1441(c). 

More recent judicial pronouncements under @ 1441(c) reinforce this 
conclusion. Indeed, the First Circuit has determined that the "single wrong" 
rule "should not be perceived as articulating an exhaustive test for applying @ 

1441 (c)." [**18J New England Concrete Pipe Corp. v. DIC Systems of New 
England, Inc., 658 F.2d 867, 874 n. 12 (1st Cir. 1981). Regardless of how many 
"wrongs" comprise a particular action, the court determined that the inquiry 
should focus instead on whether "those wrongs arise from an interlocked series 
of transactions, that is, whether they substantially derive from the same 
facts." rd. To support its assertion, the court noted that the congressional 
intent to restrict removal would not be served by conferring federal 
jurisdiction where one of these alternate tests was met. Id. 

Application of this more recent corollary .. of the Finn decision confirms that 
defendant SET has not carried its burden of establishing its right to removal 
under @ 1441[c). As already stated, plaintiffs essentially allege that the JM 
Family defendants and defendant Lynch conspired to cause them economic harm. 
Perhaps even more important, all claims derive from substantially the same 
facts, and the dealership agreement executed between SET and plaintiffS, 
according to the allegations in the complaint, formed merely one event in 
[*904] an interlocked series of transactions necessary to fraudulently entice 
plaintiffs [**19] into certain business relationships. Thus, it is clear 
that no right to removal exists in the present cases. n1l 

- - - - - - - - - - -Footnotes- - - - -

nIl The New England Concrete Pipe court concluded that decisions which have 
emphasized the distinct legal basis of claims, while disregarding the 
relationship of the claims, constitute an erroneous interpretation of @ 1441(c) 
See Twentieth Century-FOX Film Corp. v. Taylor, 239 F. Supp. 913 (S.D.N.Y. 
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1965). In any event, the present facts are clearly distinguishable from the 
rationale used to allow removal in Twentieth Century-Fox, where two separate 
contracts allegedly involving d,ifferent l10perative facts" were involved, id. at 
917-18, since in the present cases the same facts that allegedly give rise to 
the breach of contract claim at issue also allegedly give rise to the other 
causes of action. 

- - - - - - - -End Footnotes- - - - - - -

Another case supporting remand of the present actions is Union Planters 
National Bank of Memphis v. CBS, Inc., 557 F.2d 84 (6th Cir. 1977). Plaintiff 
brought suit to collect on a defaulted note against the debtor and its 
affiliates. Plaintiff also sought recovery against a diverse defendant for 
alleged tortious conduct. Although the district court denied [**20] 
plaintiff's motion for remand, on grounds that plaintiff had attempted to 
combine two separate and independent causes of action in its complaint, the 
court of appeals reversed. The court of appeals concluded that the wrong 
asserted against the nondiverse defendant sounded in contract whereas the wrong 
asserted against the diverse defendant sounded in tort. Nevertheless, the court 
noted that plaintiff's use of separate counts to plead different legal theories 
did not automatically render them separate and independent. Rather, the court 
reasoned that removability must be determined by reference to the complaint as a 
whole. As stated by the court, 

the fact that Union Planters utilized separate counts to plead different 
legal theories, one sounding in contract and the other in tort, does not 
automatically make them separate and independent. The complaint will be 
considered as a whole and the issue of removal determined on that basis. 

Id at 89. Significantly, the court also stated that the different measure of 
damages inherent in the contract and tort theories of recovery did not render 
the claims separate and independent. Id. at 90. Application of this test led the 
court [**21] to conclude that the removing party had not established its 
right to a federal forum due to the interlocked series of transactions allegedly 
giving rise to both claims. Hence, the court directed that the case be remanded 
to state court. Id. 

Similarly, plaintiffs here allege fraud, civil conspiracy, and various 
statutory claims against all defendants and breach of contract and breach of 
contract accompanied by fraudulent acts against SET only. Considering the 
allegations of the complaint as a whole, it is clear that the same facts pleaded 
to support the fraud claim are merely realleged to support the claims asserted 
against defendant SET. Thus, it is clear that no right of removal exists in 
these cases. See City of Morganton, West Virginia v. Kelly, Gidley, Blair & 
Wolfe, Inc., 637 F. Supp. 1153 (N.D.W.Va. 1996) i Bartow v. State Farm Mutual 
Automobile Insurance Co. 531 F. Supp. 20 (W.D.Mo. 1981). 

Village Improvement Association of Doylestown, P.A. v. Dow Chemical Co., 655 
F. Supp. 311 (E.D.Pa. 1987) also rejects the JM Family defendants' attempt to 
remove these actions. In that case, thirty (30) counts were asserted against 
nine (9) separate defendants, including clai~s [**22] for misrepresentation, 
breach of contract, and RICO. Significantly, each defendant was involved to some 
degree in the design and construction of a hospital or with the manufacture of 
component parts thereof. Indeed, the entire action essentially revolved around 
the use of a certain chemical compound manufactured by defendant Dow. 
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Concluding that the allegations supporting the purported separate and 
independent claim were, at least in part, identical to the allegations contained 
in plaintiff's other claims, the court granted plaintiff's motion to remand. In 
support of its decision, the court noted that all nine claims would demand proof 
of similar facts and that all claims allegedly arose from substantially 
[*905] the same underlying facts and transactions. rd. at 317. 

The present action revolves around the dealership agreement executed between 
plaintiffs and SET. In fact, the signing of this agreement was one step in a 
series of transactions which placed plaintiffs in a position to interact with 
all of the JM Family entities and TMS. Whereas the facts allegedly giving rise 
to a separate and independent claim in Village Improvement Association were at 
least partially identical to [**23] the allegations proffered to support the 
remaining claims, the facts allegedly supporting both claims against defendant 
SET are lIidentical" to the factual averments supporting the remaining claims. 
Hence, it is clear that removal· is not appropriate on the present facts. n12 

- - - - - - -Footnotes- - - - -

n12 Curiously, the JM Family defendants argue that this court should allow 
removal of the purported separate and independent claims and, as a consequence, 
also retain jurisdiction over both actions due to the IIclose ties!! between all 
of the JM Family defendants. This very assertion, however, has been deemed a 
compelling argument against the alleged claimed right of removal -- by 
admitting, nthat the matter does not present, insofar as the removing defendants 
are concerned, a separate and completely independent claim or cause of action." 
South Carolina Electric & Gas Co. v. Aetna Insurance Co., 114 F. Supp. 79, 82 
(D.S.C. 1953). 

- - - - - - - - -End Footnotes-

Removal of RICO claim under @ 1441(b) 

The JM Family defendants also contend that removal is proper due to the 
presence of the RICO claim. Plaintiffs oppose removal on this basis, contending 
that removal is improper because all defendants did not properly join in the 
removal petition. (**24] This court agrees. It is well established that 
removal under @ 1441(b) is improper where all defendants do not join in or 
consent to the removal petition'. Gableman v. Peoria, Decatur & Evansville 
Railway Co., 179 U.S. 335, 21 S. Ct. 171, 45 L. Ed. 220 (1900); Perpetual 
Building & Loan Association v. Series Directors of Equitable Building & Loan 
Association Series Number 52, 194 F. Supp. 6, 217 F.2d 1 (4th Cir. 1954), cert. 
denied, 349 U.S. 911, 75 S. Ct. 599, 99 L. Ed. 1246 (1955); Tri-Cities 
Newspapers v. Tri-Cities Printing Pressmen, 427 F.2d 325, 326-27 (5th Cir. 
1970); Adams v. Aero Services International, Inc., 657 F. Supp. 519 (E.D.Va. 
1987); Heatherington v. Alied Van Lines, Inc., 194 F. Supp. 6, 7 (W.D.S.C. 
1961). See C. Wright, A. Miller, & E. Cooper, supra, @ 3731, at 504-07. n13 
Because the removing defendants have not shown that defendants Lynch and TMS 
consented to or joined in the removal petition, the attempted removal of these 
actions pursuant to @ 1441(b) was done improvidently and without jurisdiction. 

-Footnotes- - - - - - - - - - - - - - - - - -

n13 Exceptions to this requirement exist where: (1) removal is appropriate 
under @ 1441(C); (2) the non-joining defendants have not been served with 
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process at the time the removal petition was filed; or (3) those defendants 
which did not sign are merely nominal or formal. C. Wright, A. Miller & E. 
Cooper, supra, @ 3731, at 507-09. The JM Family defendants have not met their 
burden of showing that any of these exceptions are implicated on the present 
facts. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - -
[**25] 

Conclusion 

Because well-established principles of removal jurisdiction compel this court 
to determine removability based upon plaintiffs' pleadings, this court is 
constrained to hold that these actions are not removable under @ 1441 (e) or (b) 
Accordingly, 28 U.S.C. @ 1447(c) directs the court to remand these actions to 
state court. 

It is therefore required that these actions be remanded to the Court of 
Common Pleas for Darlington County, and that all pleadings filed be made a part 
of these cases on remand. However, the court finds that it would be 
inappropriate to award plaintiffs' costs for improvident removal. A certified 
copy of this Order is to be mailed by the Clerk of this Court to the Clerk of 
the Court of Common Pleas for Darlington County, South Carolina. 

IT IS SO ORDERED at Florence, South Carolina this 24th day of May, 1989. 
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OPINIONBY, CLIFFORD 

OPINION, [*61J [**352J Defendants are charged with violations of 
N.J.S.A. 2C,33-10 (Section 10) and -11 (Section 11), New Jersey's so-called 
hate-crime statutes. They contend that the statutes are unconstitutional under 
the First and Fourteenth Amendments to the United States Constitution. The 
trial court denied defendants' motion to dismiss the indictment, and the 
Appellate Division granted leave to appeal. We granted defendants' motion for 
direct certification, 133 N.J. 407, 627 A.2d 1123 (1993). Following, as we must, 
the United States Supreme Courtrs decision in R.A.V. v. City of St. Paul, 505 
U.S. 112 S.Ct. 2538, 120 L.Ed.2d 305 (1992), we now declare the cited 
statutes unconstitutional, and therefore reverse the judgment below. 

I 
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On May 13, 1991, a person or persons spray-painted a Nazi swastika and words 
appearing to read "Hitler Rules" (the spray-painters misspelled "Hitler") on a 
synagogue, Congregation Blnai Israel, in the Borough of Rumson. On that same 
night the same person or persons also spray-painted a satanic pentagram on the 
driveway of a Roman Catholic church, the Church of the Nativity, in the 
neighboring Borough of Fair Haven. 

In March 1992 the Monmouth County Prosecutor's Office received confidential 
information from witnesses identifying defendants, Stephen Vawter and David 
Kearns, as the persons who had spray-painted the synagogue and the driveway of 
the church. In [*62] due course a Monmouth County grand jury returned a 
twelve-count indictment against Vawter and Kearns. Counts One through Four 
charged defendants with having put another in fear of violence by placement of a 
symbol or graffiti on property, a third-degree offense, in violation of Section 
10; Counts Five through Eight charged defendants with fourth-degree defacement 
contrary to Section IIi Counts Nine and Ten charged defendants with third-degree 
criminal mischief in violation of N.J.S.A. 2C:17-3; and Counts Eleven and Twelve 
charged defendants with conspiracy to commit the offenses charged in Counts One 
through Ten. 

Defendants moved to dismiss counts One through Eight of the indictment on the 
ground that Sections 10 and 11 violate their First and Fourteenth Amendment 
rights under the United States Constitution. Section 10 reads as follows: 

A person is guilty of a crime of the third degree if he purposely, knowingly or 
recklessly puts or attempts to put another in fear of bodily violence by placing 
on public or private property a symbol, an object, a characterization, an 
appellation or graffiti that exposes another to threats of violence, contempt or 
hatred on the basis of race, color, creed or religion, including, but not 
limited to[,] a burning cross or Nazi swastika. A person shall not be guilty of 
an attempt unless his actions cause a serious and imminent likelihood of causing 
fear of unlawful bodily violence. 

Section 11 provides: 

A person is guilty of a crime of the fourth degree if he purposely defaces or 
damages, without authorization of the owner or tenant, any private premises or 
property primarily used for religious, educational, residential, memorial, 
charitable, or cemetery purposes, or for assembly by persons of a particular 
race, color, creed or religion by placing thereon a symbol, an object, a 
characterization, an appellation, or graffiti that exposes another to threat of 
violence, contempt or hatred on the basis of race, color, creed or religion, 
including, but not limited to, a burning cross or Nazi swastika. 

[**353] In denying defendants r motion to dismiss the first eight counts of 
the indictment the trial court, satisfied that it could distinguish Sections 10 
and 11 from the St. Paul ordinance in R.A.V., held Sections 10 and 11 
constitutional. On this appeal we address defendants' constitutional challenge 
to those sections. 

[*63) II 

Our cases recognize that II [i]n the exercise of police power, a state may 
enact a statute to promote public health, safety or the general welfare. II 
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State, Dep't of Envtl. Protection v. Ventron Corp., 94 N.J. 473, 499, 468 A.2d 
150 (1983). The authority of the State to regulate is limited, however; a State 
may not exercise its police power in a manner "repugnant to the fundamental 
constitutional rights guaranteed to all citizens. II Gundaker Cent. Motors v. 
Gassert, 23 N.J. 71, 79, 127 A.2d 566 (1956), appeal denied, 354 U.S. 933, 77 
S.Ct. 1397, 1 L.Ed.2d 1533 (1957). Here, defendants charge that the statutes 
under which they were charged offend their fundamental constitutional right to 
freedom of speech under the First Amendment. 

Sections 10 and 11 do not proscribe speech per se. Rather, they prohibit 
certain kinds of conduct. Section 10 prohibits the conduct of II put [ting] or 
attempt (ing] to put another in fear of bodily violence by placing on * * * 
property a symbol * * * that exposes another to threats of violence, contempt or 
hatred on the basis of race, color, creed or religion, including, but not 
limited to [, J a burning cross or Nazi swastika." Section 11 forbids the conduct 
of "defac[ing] or damag[ing private premises or property] * * * by placing 
thereon a symbol * * * that exp?ses another to threats of violence, contempt or 
hatred on the basis of race, color, creed or religion, including, but not 
limited to, a burning cross or Nazi swastika.· 11 

To decide whether ,the conduct proscribed by Sections 10 and 11 is 
"sufficiently imbued with elements of communication to fall within the scope of 
the First and Fourteenth Amendments," Spence v. Washington, 418 U.S. 405, 409, 
94 S.Ct. 2727, 2730, 41 L.Ed.2d 842, 846 (1974), we must determine whether" [aJn 
intent to convey a particularized message fils present" and whether those who 
view the message have a great likelihood of understanding it. rd. at 410-11, 94 
S.Ct. at 2730, 41 L.Ed.2d at 847. The Supreme Court has concluded in a variety 
of contexts that conduct is sUfficiently expressive to fall within the 
protections of the First [*64] Amendment. See, e.g., Texas v. Johnson, 491 
U.S. 397, 109 S.Ct. 2533, 105 L.Ed.2d 342 (1989) (holding protected the burning 
of flag to protest government policies); Spence, supra, 418 U.S. 405, 94 S.Ct. 
2727, 41 L.Ed.2d 842 (holding protected the placing of peace symbol on flag to 
protest invasion of cambodia and killings at Kent State); Tinker v. Des Moines 
School District, 393 U.S. 503, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969) (holding 
protected the wearing of black armbands to protest war in Vietnam) . 

In R.A.V., supra, 505 U.S. ,112 S.Ct. 2538, 120 L.Ed.2d 305, the United 
States Supreme Court determined that a St. Paul, Minnesota, Bias-Motivated Crime 
Ordinance proscribed expressive conduct protected by the First Amendment. The 
ordinance read: 
Whoever places on public or private property a symbol, object, appellation, 
characterization or graffiti, including, but.not limited to, a burning cross or 
Nazi swastika, which one knows or has reasonable grounds to know arouses anger, 
alarm or resentment in others on the basis of race, color, creed, religion or 
gender commits disorderly conduct and shall be guilty of a misdemeanor. 

[St. Paul, Minn. Legis. Code @ 292.02 (1990).J 

As one court has noted, "While the [R.A.V.] Court did not explicitly state that 
* * * acts prohibited by the [St. Paul ordinance] are expression cognizable by 
the First Amendment, such a conclusion necessarily precedes the Court's holding 
that the [ordinance] facially violate[s] the First Amendment. II State v. Sheldon, 
332 Md. 45, 629 A.2d 753, 757 (1993). 



136 N.J. 56, *64; 642 A.2d 349, **353; 
1994 N.J. LEXIS 430, ***1; 63 U.S.L.W. 2015 

PAGE 52 

Taking the lead from the Supreme Court, States with similar hate-crime 
statutes have determined also that the conduct proscribed by their statutes 
constitutes protected expression. [**354] For example, the Court of Appeals 
of Maryland found that the conduct prohibited by its statute, uburn(ing] or 
caus[ing] to be burned any cross or other religious symbol upon any private or 
public property, II Md.Code Ann., Crim. Law Art. 27, @ lOA, qualifies as speech 
for purposes of the First Amendment. Sheldon, supra, 629 A.2d at 757. The 
Maryland court reasoned that "[b] ecause of the [] well known and painfully 
apparent connotations of burning religious symbols, there can be no doubt that 
those who engage in [*65] such conduct intend to • convey a particularized 
message,' or that those who witness the conduct will receive the message. II Ibid. 

Similarly, in State v. Talley, 122 Wash.2d 192, 858 P.2d 217, 230 (1993), the 
Supreme court of Washington concluded that part of its hate-crime statute 
regulates speech for purposes of the First Amendment. That part; of the 
Washington statute reads: "The following constitute per se violations of th [e 
malicious harassment statute]: (a) Cross burning; or (b) Defacement of the 
property of the victim or a third person with symbols or words when the symbols 
or words historically or traditionally connote hatred or threats toward the 
victim." wash. Rev.Code @ 9A.36.0BO(2). The Washington court declared that the 
statute "clearly regulates protected symbolic speech * * *." Talley, supra, BSB 
P.2d at 230. See also State v. Ramsey, 430 S.E.2d 511, 514 (S.C.1993) (finding 
that statute prohibiting placement of burning or flaming cross on public 
property or on private property without owner's permission regulates protected 
symbolic conduct) . 

Not all statutes dealing with hate crimes, however, necessarily regulate 
speech for purposes of the First Amendment. Although enactments like the St. 
Paul ordinance and the Maryland and Washington statutes have been viewed as 
regulating expression protected' by the First Amendment, courts have found that 
victim-selection or penalty-enhancement stat~tes target mere conduct and do not 
restrict expression. Those statutes punish bias in the motivation for a crime 
by enhancing the penalty for that crime. See, e.g., Wisconsin v. Mitchell, SOB 
U.S. , 113 S.Ct. 2194, 2201, 124 L.Ed.2d 436, 447 (1993) (finding that 
statute increasing penalty for selecting target of crime based on race, 
religion, color, disability, sexual orientation, national origin, or ancestry of 
person "is aimed at conduct unprotected by the First Amendment"); People v. 
Miccio, 155 Misc.2d 697, 589 N.Y.S.2d 762, 764-65 (Crim.Ct.1992) (finding that 
statute that elevates crime of simple harassment to crime of aggravated 
harassment when bias motive is present targets only conduct); State v. Plowman, 
314 Or. 157, 838 P.2d 558, 564-65 (1992), (finding that [*661 statute that 
elevates crime of assault from misdemeanor to felony when defendant acts because 
of perception of victim's race, color, religion, national origin, or sexual 
orientation is directed against conduct), cert. denied, u.s. ,113 S.Ct. 
2967, 125 L.Ed.2d 666 (1993); Tally, supra, 858 P.2d at 222 (finding that 
Wash.Rev. Code @ 9A.36.080(1), which "enhances punishment for [criminal] conduct 
where the defendant chooses his or her victim because of [the victim's] 
perceived membership in a protected category," is aimed at conduct). We are 
satisfied, however, that Sections 10 and 11 are more similar to the former 
category of statute than to the latter. Sections 10 and 11 do not increase the 
penalty for an underlying offense because of a motive grounded in bias; rather, 
those sections make criminal the expressions of hate themselves. 
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We therefore conclude that Sections 10 and 11 regulate expression protected 
by the First Amendment. When a person places a Nazi swastika on a synagogue or 
burns a cross in an African-American family's yard, the message sought to be 
conveyed is clear: by painting the swastika or by burning the cross, a person 
intends to express hatred, hostility, and animosity toward Jews or toward 
African-Americans. IIThere are certain symbols * * * that in the context of 
history carry a clear message of racial supremacy, hatred, persecution, and 
degradation of certain groups. 11 Mari J. Matsuda, Public Response to Racist 
Speech, Considering the Victim's Story, 87 Mich.L.Rev. 2320, 2365 (1989). Such 
messages are not only offensive and contemptible, they are all too easily 
understood. In fact, the sort of conduct [**355] regulated by Sections 10 
and 11 is a successful, albeit a reprehensible, vehicle for communication: 
"Victims of vicious hate propaganda have experienced physiological symptoms and 
emotional distress ranging from fear in the gut, rapid pulse rate and difficulty 
in breathing, nightmares, post-traumatic stress disorder, hypertension, 
psychosis and suicide." Id. at 2336. Thus, Sections 10 and 11 meet the 
requirements of Spence, supra, 418 U.S. 405, 94 S.Ct. 2727, 41 L.Ed.2d 842, in 
that they address conduct that is heavily laden with an unmistakable message. 
Those sections therefore regulate speech for purposes of the First Amendment. 

(*67] In concluding that the st~tutes regulate protected expression, we 
reject the argument of the Attorney General and of the trial court that because 
Sections 10 and 11 "require a specific intent to threaten harm against another 
because of [ ] race," State v. Davidson, 225 N.J.Super. I, 14, 541 A.2d 700 
(App.Div.1988), those statutes regulate only conduct. In State v. Finance 
American Corp., 182 N.J.Super. 33, 38, 440 A.2d 28 (1981), the Appellate 
Division found that because N.J.S.A. 2C:33-4, the harassment statute, requires 
the speaker to have the specific intent to harass the listener, the statute 
regulates conduct. Sections 10 and II, however, do more than add a specific 
intent requirement. As we have noted, the statutes regulate expression itself. 
Thus, we must analyze Sections 10 and 11 under the appropriate level of First 
Amendment scrutiny. 

III 

The Supreme Court has observed that although governments have a "freer hand lt 

in regulating expressive conduct than in regulating pure speech, they may not 
"proscribe particular conduct because it has expressive elements. It Johnson, 
supra, 491 U.S. at 406, 109 S.Ct. at 2540, 105 L.Ed.2d at 354-55. '''A law 
directed at the communicative nature of conduct must * * * be justified by the 
substantial showing of need that the First Amendment requires. III Id. at 406, 109 
S.Ct. at 2540, 105 L.Ed.2d at 355 {quoting Community for Creative Non-Violence 
v. Watt, 703 F.2d 586, 622-23 (D.C.Cir.1983) (Scalia, J., dissenting)). 

If .. I the governmental interest (behind Sections 10 and 11] is unrelated to 
the suppression of free expression, I" id. at 407, 109 S.Ct. at 2540, 105 L.Ed.2d 
at 355 (quoting United States v. O'Brien, 391 U.S. 367, 377, 88 S.Ct. 1673, 
1679, 20 L.Ed.2d 672, 680 (1968)), the First Amendment requires that the 
regulation meet only the lenient OIBrien test. Under that test, 

a government regulation is sufficiently justified if it is within the 
constitutional power of the Government; if it furthers an important or 
substantial governmental interest; if the governmental interest is unrelated to 
the suppression of free (*68] expression; and if the incidental 
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restriction on alleged First Amendment freedoms is no greater than is essential 
to the furtherance of that interest. 

[O'Brien, supra, 391 U.S. at 377, 88 S.Ct. at 1679, 20 L.Ed.2d at 680.J 

If Sections 10 and 11 relate to the suppression of free expression, we must 
decide if the statutes are content neutral or content based to determine the 
level of scrutiny that we should apply under the First Amendment. II The 
principal inquiry in determining content-neutrality * * * is whether the 
government has adopted a regulation of speech because of disagreement with the 
message it conveys." Ward v. Rock Against Racism, 491 U.S. 781, 791, 109 s.et. 
2746, 2754, 105 L.Ed.2d 661, 675 (1989). If a regulation is content neutral, 
"reasonable time, place, or manner restrictions 11 are appropriate. Clark v. 
Community for Creative Non-Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 3069, 82 
L.Ed.2d 221, 227 (1984). Time, place, or manner regulations are reasonable if 
they are "narrowly tailored to serve a significant governmental interest, and [] 
they leave open ample alternative channels for communication * * *. II Ibid. 

If, however, we decide that Sections 10 and 11 relate to the suppression of 
free expression and that they are content based, the strictest judicial scrutiny 
is warranted: "Content-based statutes are presumptively invalid." R. A. V., supra, 
505 U.S. at ,112 S.Ct. at 2542, 120 L.Ed.2d at 317. To survive strict 
scrutiny, a regulation must be [**356] "necessary to serve a compelling 
state interest and [it must be] narrowly drawn to achieve that end." Perry Educ. 
Assln v. Perry Local Educ. Assln, 460 U.S. 37, 45, 103 s.et. 948, 955, 74 
L.Ed.2d 794, 804 (1983). 

We conclude that Sections 10 and 11 are content-based restrictions. In 
adopting those sections the Legislature was obviously expressing its 
disagreement with the message conveyed by the conduct that the statutes 
regulate. The State argues tha.t the statutes are "directed primari ly against 
conduct 11 and that they only n incidentally sweep upn speech. Although the 
legislative history is not instructive, other factors persuade us that the 
State 1 s characterization of Sections 10 and 11 is incorrect. 

[*69) First, New Jersey had statutes proscribing the same conduct as 
Sections 10 and 11 before the enactment of those sections in 1981. Section 10 
deals with l1placing on public or private property a symbol, an obj ect I a 
characterization, an appellation or graffiti * * *.11 Section 11 deals with 
ttdefac ring] or damag ring] * * * private premises or property * * *. II Yet, other 
statutes proscribe exactly the same conduct: first, the criminal-mischief 
statute, N.J.S.A. 2C:17-3, prohibits damaging or tampering with the tangible 
property of another (the State charged defendants, Vawter and Kearns, under that 
statute in addition to Sections 10 and 11); second, the criminal-trespass 
statute, N.J.S.A. 2C:18-3, forbids entering or remaining in any structure that 
one knows one is not licensed or privileged to enter i and finally - - if the 
offense is cross burning and if the conditions of the incident are appropriate 
-- the arson statute, N.J.S.A. 2C:17-1, criminalizes starting a fire, thereby 
putting another person in danger of death or bodily injury or thereby placing a 
building or structure in danger of damage or destruction. Thus, the Legislature 
enacted Sections 10 and 11 specifically to condemn the expression of biased 
messages. Even in the absence of those statutes the State could have continued 
to punish the conduct of painting racially- or religiously-offensive graffiti or 
of burning a cross under then-e~isting laws. 
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Second, the statements of Governor Byrne, who signed Sections 10 and 11 into 
law, and the circumstances surrounding the signing support a finding that the 
Legislature adopted Sections 10 and 11 to denounce racially- or 
religiously-biased messages. As the Governor declared in his conditional veto, 
for technical reasons, of an earlier version of the statutes: 
Our democratic society must not allow intimidation of racial, ethnic or 
religious groups by those who would use violence or would unlawfully vent their 
hatred. All members of racial, ethnic or religious groups must be able to 
partiCipate in our society in freedom and with a full sense of security. This 
is what distinguishes America. And this is what this bill preserves. 

[Governor's Veto Message to Assembly Bill No. 334 (June 15, 1981).J 

By that statement, the Governor declared his, and the general, understanding 
that the Legislature's purpose was to announce its disagreement with the 
expression of biased messages. Moreover, [*70] on September 10, 1981, 
Governor Byrne signed the statutes into law at Congregation B'nai Yeshrun in 
Teaneck, a synagogue that had been defaced with swastikas and obscenities in 
October 1979. That special signing ceremony (at which the Governor and the 
sponsors of the legislation, As.semblyman Baer and Senator Feldman, spoke) 
demonstrates also that the statutes were aimed specifically at denouncing 
messages of hatred. Thus, we conclude that the Governor and the Legislature, by 
enacting Sections 10 and 11, intended to regulate expressions of racial and 
religious hatred. 

The intent and purpose behind the statutes could hardly be more laudable. 
And yet the unmistakable fulfillment of that purpose is what renders Sections 10 
and 11 content-based restrictions. As the Supreme Court emphasized in Ward, 
supra, 491 U.S. at 791, 109 S.Ct. at 2754, 105 L.Ed.2d at 675, 'The principal 
inquiry in determining content neutrality * * * is whether the government has 
adopted a regulation of speech because of disagreement with the message it 
conveys. The government's purpose [in enacting a statute] is the contrOlling 
consideration." That Sections 10 and 11 are content based is not the end of our 
inquiry, however. Although [**357) presumptively invalid, content-based 
restrictions are nevertheless permissible in some instances. 

IV 

Ordinarily, we would ascertain at this point whether Sections 10 and 11 are 
narrowly tailored to serve a compelling State interest. Before applying strict 
scrutiny, however, we depart reluctantly from what we consider traditional First 
Amendment jurisprudence to analyze our statutes in light of Justice Scalia's 
five-member majority opinion in R.A.V., supra, 505 U.S. ,112 S.Ct. 2538, 120 
L.Ed.2d 305. Although we are frank to confess that our reasoning in that case 
would have differed from Justice Scalia's, we recognize our inflexible 
obligation to review the constitutionality of our own statutes using his 
premises. See Battaglia v. Union County Welfare Bd., 88 N.J. 48, 60, 438 A.2d 
530 (1981) (noting [*71J that New Jersey Supreme Court is 'bound by the 
[United States] Supreme Court's interpretation and application of the First 
Amendment and its impact upon the states under the Fourteenth Amendment"), cert. 
denied, 456 U.S. 965, 102 S.Ct. 2045, 72 L.Ed.2d 490 (1982). 

In R.A.V., the United States Supreme Court concluded that the Bias-Motivated 
Crime Ordinance of St. Paul, Minnesota, is unconstitutional because "it 
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prohibits otherwise permitted speech solely on the basis of the subjects the 
speech addresses." 505 U.S. at ,112 S.Ct. at 2542, 120 L.Ed.2d at 316. The 
defendant in that case and several teenagers had burned a cross inside the 
fenced yard of an African-American family. Although the State could have 
punished the defendant's conduct under several statutes, including those 
prohibiting terroristic threats, arson, and criminal damage to property, id. at 

n. 1, 112 S.Ct. at 2541 n. 1, 120 L.Ed.2d at 315 n. 1, St. Paul chose to 
charge the defendant under its Bias-Motivated Crime Ordinance, quoted supra, at 
64, 642 A.2d at 353. 

The defendant challenged the St. Paul ordinance as "substantially overbroad 
and impermissibly content-based" under the First Amendment. 505 U.S. at 
112 S.Ct. at 2541, 120 L.Ed.2d at 315. The trial court dismissed the charge 
against the defendant, but the Minnesota Supreme Court reversed, holding that 
the ordinance reaches only fighting words and thus proscribes only expression 
that remains unprotected by the First Amendment. In re Welfare of R.A.V., 464 
N.W.2d 507, 510 (1991). The Minnesota Supreme Court concluded that because the 
ordinance was narrowly tailored to promote a compelling government interest, it 
survived constitutional attack. Id. at 511. 

In invalidating the ordinance, Justice Scalia accepted as authoritative the 
Minnesota Supreme Court's statement that "the ordinance reaches only those 
expressions that constitute 'fighting words' within the meaning of Chaplinsky[ 
v. New Hampshire, 315 U.S. 568, 572, 62 S.Ct. 766, 769, 86 L.Ed. 1031, 1035 
(l942) (defining "fighting words" as "conduct that itself inflicts injury or 
tends to incite immediate violence")].11 R.A.V., supra, 505 U.S. at. 
[*72) 112 S.Ct. at 2542, 120 L.Ed.2d at 316. Justice Scalia then reasoned 
that although" [c] antent-based regulations are presumptively invalid," id. at 

, 112 S.ct. at 2542, 120 L.Ed.2d at 317, our society permits restrictions on 
"the content of speech in a few limited areas * * *." Id. at , 112 S.Ct. at 
2542-43, 120 L.Ed.2d at 317 (citing Chaplinsky, supra, 315 U.S. at 572, 62 S.Ct. 
at 769, 86 L.Ed. at 1035). Those areas include obscenity, defamation, and 
fighting words. Id. at ,112 S.Ct. at 2543, 120 L.Ed.2d at 317. Justice 
Scalia pointed out that although the Supreme .. Court has sometimes said that those 
proscribable categories are II 'not within the area of constitutionally protected 
speech"', ibid. (quoting Roth v. United States, 354 U.S. 476, 483, 77 S.Ct. 
1304, 1308, 1 L.Ed.2d 1498, 1506 (1957)), that proposition is not literally 
true. Id. at ,112 S.Ct. at 2543, 120 L.Ed.2d at 317-18. In fact, those 
areas of proscribable speech can "be made vehicles for content discrimination * 
* *." rd. at ,112 S.Ct. at 2543, 120 L.Ed.2d at 318. Thus, the Supreme 
court reads the First Amendment to impose a content-discrimination limitation on 
a State's prohibition of proscribable speech. Id. at ,112 S.Ct. at 2545-46, 
120 L.Ed.2d at 320. 

Justice Scalia, however, noted exceptions to the prohibition against content 
discrimination [**358] in the area of proscribable speech. The first 
exception to the prohibition exists 11 [w]hen the basis for the content 
discrimination consists entirely of the very reason the entire class of speech 
at issue is proscribable." rd. at , 112 8.Ct. at 2545, 120 L.Ed.2d at 320-21. 
A second except ion is found when a II subclass [of proscribable speech] happens to 
be associated with particular 'secondary effects' of the speech, so that the 
regulation is ' justified without reference to the content of the * * * speech.'" 
Id. at ,112 S.Ct. at 2546, 120 L.Ed.2d at 321 (quoting Renton v. Playtime 
Theatres, Inc., 475 U.S. 41, 48, 106 S.Ct. 925, 929, 89 L.Ed.2d 29, 38 
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(1986)). The final classification is a catch-all exception for those cases in 
which lithe nature of the content discrimination is such that there is no 
realistic possibility that official suppression of ideas is afoot. II rd. at 
112 S.Ct. at 2547, 120 L.Ed.2d at 322. 

[*73] Applying the foregoing principles, Justice Scalia determined that the 
St. Paul ordinance is facially unconstitutional, even if read as construed by 
the Minnesota Supreme Court to reach only "fighting words," Id. at , 112 
s.et. at 2547, 120 L.Ed.2d at 323. The vice of the ordinance, as perceived by 
the Supreme Court majority, is that it is content discriminatory; in fact, the 
ordinance "goes even beyond mere content discrimination to actual viewpoint 
discrimination." ld. at , 112 S.Ct. at 2547, 120 L.Ed.2d at 323. "Displays 
containing abusive invective, no matter how vicious or severe, are permissible 
unless they are addressed to one of the specified disfavored topics[: race, 
color, creed, religion, or gender)." Id. at ,112 S.Ct. at 2547, 120 L.Ed.2d 
at 323. 

Justice Scalia found that the St. Paul ordinance does not fall within any of 
the exceptions to the prohibition on content discrimination. The ordinance does 
not fit within the first exception for content discrimination the entire 
class of speech is prescribable -- because 
fighting words are categorically excluded from the protection of the First 
Amendment [because] their centent embodies a .,particularly intolerable (and 
socially unnecessary) mode of expressing whatever idea the speaker wishes to 
convey. St. Paul has not singled out an especially offensive mode of expression 
* * * Rather, it has proscribed fighting words of whatever manner that 
communicate messages of racial, gender, or religious intolerance. 

[Id. at , 112 S.Ct. at 2548-49, 120 L.Ed.2d at 324.) 

Nor does the ordinance fit within the second exception -- discrimination aimed 
only at secondary effects -- because neither listeners' reactions to speech nor 
the emotive impact of speech is a secondary effect. ld. at ,112 S.Ct. at 
2549, 120 L.Ed.2d at 325 (citing Boos v. Barry, 485 U.S. 312, 321, 108 S.Ct. 
1157, 1163-64, 99 L.Ed.2d 333, 344-45 (1988}). Finally, Justice Scalia concluded 
that U[i]t hardly needs discussion that the ordinance does not fall within [the 
third] more general exception permitting all selectivity that for any reason is 
beyond the suspicion of official suppression of ideas. 1I rd. at ,112 S.Ct. at 
2549, 120 L.Ed. at 325. 

Applying R.A.V. to this appeal, we conclude that even if we were to read 
Sections 10 and 11 to regulate only fighting words, a [*74] class of 
proscribable speech, those statutes do not fit within any of the exceptions to 
the prohibition against content discrimination. 

The Attorney General argues that because Sections 10 and 11 regulate only 
threats of violence, those sections fall within the first exception for content 
discrimination -- the entire class of speech is proscribable. In discussing 
threats under the first exception Justice Scalia pointed out that 

the Federal Government can criminalize [] those threats of violence that are 
directed against the President, see 18 U.S.C. @ 871, since the reasons why 
threats of violence are outside the First Amendment (protecting individuals from 
the fear of violence, from the disruption that fear engenders, and from the 
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possibility that the threatened violence will occur) have special force when 
applied to the President. 

[Id. at , 112 S.Ct. at 2546, 120 L.Ed.2d at 321.] 

But Justice Scalia observed that lithe Federal Government may not criminalize 
only those threats against the President that mention his policy on aid to inner 
cities." Ibid. 

[**359] We see two shortcomings in the Attorney General's argument that 
because our statutes are permissible regulations of threats, they fit within the 
first exception. First, the statutes do not .. prohibit only threats. Section 10 
prohibits "put ring] or attempt ring] to put another in fear of bodily violence by 
placing on public or private property a symbol * * * that exposes another to 
threats of violence, contempt or hatred on the basis of race, color, creed or 
religion * * *. II (Emphasis added.) Section 11 precludes "defac ring] or 
damag ring] * * * private premises or property * * * by placing thereon a symbol 
* * * that exposes another to threats of violence, contempt or hatred on the 
basis of race, color, creed or religion * * *. II (Emphasis added.) Thus, Sections 
10 and 11 proscribe not only threats of violence but also expressions of 
contempt and hatred. Moreover, on close examination the "contempt and hatred" 
language may pose vagueness and overbreadth issues. We need not address those 
issues, however, because we could apply a limiting construction to restrict the 
application of Sect ions 10 and 11 only to threats of violence. 

[*75J But even if we were somehow to construe Sections 10 and 11 to 
proscribe only threats of violence, we would encounter another problem: our 
statutes proscribe threats lion the basis of race, color, creed or religion. II 

Under the Supreme Court's ruling in R.A.V., that limitation renders the statutes 
viewpoint-discriminatory and thus impermissible. Although a statute may 
prohibit threats, it may not confine the prohibition to only certain kinds of 
threats on the basis of their objectionable subject matter. Thus, the first 
exception cannot save Sections 10 and 11. 

Nor does the second exception for discrimination aimed only at secondary 
effects rescue Sect ions 10 and 11. The only ··secondary effects the statutes 
arguably could target are the same secondary effects the St. Paul ordinance 
targeted in R.A.V., namely, II 'protect [ion] against the victimization of a person 
or persons who are particularly vulnerable because of their membership in a 
group that historically has been discriminated against. '" 505 U. S. at ,112 
S.Ct. at 2549, 120 L.Ed.2d at 325 (quoting Brief for Respondent, City of St. 
Paul). Thus, Sections 10 and 11 fail for the same reason that the St. Paul 
ordinance failed: secondary effects do not include listeners' reactions to 
speech or the emotive impact of speech. ld. at ,112 S.Ct. at 2549, 120 
L.Ed.2d at 325. 

Finally, just as in R.A.V., our statutes do not fall within the third, more 
general exception for discrimination that is unrelated to official suppression 
of ideas. As we noted, supra at 67, 642 A.2d at 355, the Legislature enacted 
Sections 10 and 11 specifically to outlaw messages of racial or religious 
hatred. Thus, we cannot say that Sections 10 and 11 are unrelated to the 
official suppression of ideas. 
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The decisions of other State courts support our conclusion that Sections 10 
and 11 do not fall within any of the exceptions to the prohibition on content 
discrimination. See Sheldon, supra, 629 A.2d at 761-62, (concluding that 
Maryland statute precluding "burn [ing] or caus [ing] to be burned any cross or 
other religious symbol upon any private or public property" did not fall within 
[*76J any of the R.A.V. exceptions); Talley, supra, 858 P.2d at 231 (finding 
that Washington statute prohibiting lI(a) Cross Burningi or (b) Defacement of the 
property of the victim or a third person with symbols or words when the symbols 
or words historically or traditionally connote hatred or threats toward the 
victim" falls squarely within the prohibitions of R.A.V.). But see In re M.S., 
22 Cal.App.4th 988, 22 Cal.Rptr.2d 560, 570-71 (Ct.App.1993) (finding that 
California statute providing that no person may "by force or threat of force, 
willfully injure, intimidate or interfere with, oppress, or threaten any other 
person * * * because of the other person's' race, color, ancestry, national 
origin, or sexual orientation," and that "no person shall be convicted * * * 
based upon speech alone, [unless] the speech itself threatened violence" falls 
within all three R.A.V. exceptions). 

v 

Strict scrutiny requires that a regulation be narrowly drawn to achieve a 
compelling state interest. Burson v. Freeman, [**360] 504 U.S. 112 
S.Ct. 1846, 1851, 119 L.Ed.2d 5., 14 (1992). So exacting is the inquiry under 
strict scrutiny that the Supreme Court "readily acknowledges that a law rarely 
survives such scrutiny * * *." Id. at ,112 S.Ct. at 1852, 119 L.Ed.2d at 15. 
"The existence of adequate content-neutral alternatives * * * 'undercut{s] 
significantly' any defense [that a] statute [is narrowly-tailored]." R.A.V., 
supra, 505 U.S. at 112 S.Ct. at 2550, 120 L.Ed.2d at 326 (quoting Boos, 
supra, 485 U.S. at 329, 108 S.Ct. at 1168, 99 L.Ed.2d at 349). 

In R.A.V., supra, the Supreme Court rejected the argument that the St. Paul 
ordinance survives strict scrutiny. 505 U.S. at ,112 S.Ct. at 2549-50, 120 
L.Ed.2d at 325-26. Justice Scalia did find a compelling interest: "the 
ordinance helps to ensure the basic human rights of members of groups that have 
historically been subjected to discrimination * * *." Id. at , 112 S.Ct. at 
2549, 120 L.Ed.2d at 325. But he concluded that the St. Paul ordinance is not 
narrowly tailored because" (a]n ordinance not [*77] limited to the favored 
topics, for example, would have precisely the same beneficial effect." Id. at 

, 112 S.Ct. at 2550, 120 L.Ed.2d at 326. Thus, the St. Paul ordinance is 
underinclusive and fails the strict-scrutiny analysis. Accord Sheldon, supra, 
629 A.2d at 762-63 (finding that Maryland's statute fails strict scrutiny); 
Talley, supra, 858 P.2d at 230-31 (finding Washington statute unconstitutional) 

We conclude that Sections 10 and 11 are underinclusive and thus impermissible 
under R.A.V. Sections 10 and 11 serve the same compelling state interest that 
the St. Paul ordinance served: protecting the human rights of members of groups 
that historically have been the object of discrimination. But our hate-crime 
statutes, like the St. Paul ordinance, are not narrowly tailored. R.A.V. 
dictates that where other content-neutral alternatives exist, a statute directed 
at disfavored topics is impermissible. Inasmuch as the language of Sections 10 
and 11 limits their scope to the disfavored topics of race, color, creed, and 
religion, the statutes offend the First Amendment. 
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VI 

The judgment of the trial court is reversed. The cause is remanded to the 
Law Division for entry there of judgment dismissing counts one through eight of 
the indictment and for further proceedings as may be appropriate on the 
remaining counts. 

CONCURBY, STEIN 

CONCUR, STEIN, J., concurring. 

I join the Court's opinion d~claring unconstitutional N.J.S.A. 2C:33-10 and 
-11, New Jersey's so-called hate-crime statutes. variations of New Jersey's 
statutes have been enacted in most states, reflecting a national consensus that 
bias-motivated violence or bias-motivated conduct that tends to incite violence 
has reached. epidemic proportions warranting the widespread enactment of laws 
criminalizing such behavior. I agree especially with the court's 
acknowledgment, ante at 61, 642 A.2d at 352, that we declare New Jersey's 
hate-crime statutes unconstitutional because [*78] we are compelled to do so 
by the United States Supreme Court's decision in R.A.V. v. City of St. Paul, 505 
U.S. ,112 S.Ct. 2538, 120 L.Ed.2d 305 (1992), a decision that the Court 
characterizes as one requiring that "we depart reluctantly from what we consider 
traditional First Amendment jurisprudence * * *." Ante at 70, 642 A.2d at 357. 

I write separately to explain my disagreement and dismay over the United 
States Supreme Court's decision in R.A.V. My views concerning the merits of the 
Supreme Court's opinion in R.A.V. are, of course, irrelevant to our disposition 
of this appeal. In cases that turn on interpretations of the United States 
Constitution, our mandate is simple -- to adhere to the decisions of our 
nation's highest Court, whose authority is final. Criticism by a state court 
judge addressed to a Supreme Court decision interpreting the federal 
Constitution might be regarded as intemperate, tending "inevitab[ly] [to shadow] 
the moral authority of the United States supreme Court." State v. Hempele, 120 
N.J. 182, 226, 576 A.2d 793 (1990) (O'Hern, J., concurring in part and 
dissenting in part). As Justice O'Hern observed in Hempele: 
[**361] Throughout our historY, we have maintained a resolute trust in that 
Court as the guardian of our liberties. 

The most distinct aspect of our free society under law is that all acts of 
government are subject to judicial review. Whether we have agreed with the 
Supreme Court or not, we have cherished most its right to make those judgments. 
In no other society does the principle of judicial review have the moral 
authority that it has here. 

[Ibid.] 

The R.A.V. decision, however, is extraordinary. Its principal impact is to 
invalidate the hate-crime statutes of New Jersey and of numerous other states, 
statutes that undoubtedly were drafted with a view toward compliance with First 
Amendment standards. See, e.g., State v. Sheldon, 332 Md. 45, 629 A.2d 753, 763 
(1993); State v. Ramsey, 430 S.E.2d 511, 514-15 (S.C.1993); State v. Talley, 122 
Wash.2d 192, 858 P.2d 217, 230 (1993). That effect alone warrants close 
examination of R.A.V.'s rationale, so 
legislatures that had determined that 

substantial is the number of state 
[*79] conduct constituting so-called 
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Tlhate-crimes fl should be crimina,lized, 
consistent with the First Amendment. 

and that that objective could be achieved 
See Talley, supra, 858 P.2d at 219 (noting 

that II [n] early every state has passed what has come to be termed a 'hate crimes 
statute'''); see also Hate Crimes Statutes: A 1991 Status Report, ADL Law Report 
(Anti-Defamation League of B'nai BTrith, New York, N.Y.), 1991, at 6-10 
(describing types of hate-crime statutes enacted by various states) (hereinafter 
1991 Status Report). If only to learn where they went astray, state 
legislators, as well as their constituents whose complaints inspired enactment 
of hate-crime laws, have a special interest in understanding R.A.V.'s holding. 

Another, and more disconcerting, aspect of the Supreme Court's decision in 
R.A.V., given its national significance, is the severity and intensity of the 
criticism that the four concurring members addressed to the rationale adopted by 
the majority opinion. Those members joined the Court's judgment only, not its 
opinion. Their objections to the Court's opinion convey a sense of astonishment 
about the Court's unexpected treatment of the First Amendment questions. 
Justice White observed: 

But in the present case, the majority casts aside long-established First 
Amendment doctrine without the benefit of briefing and adopts an untried theory. 
This is hardly a judicious way of proceeding, and the Court's reasoning in 
reaching its result is transparently wrong. 

* * * 

Today, the Court has disregarded two established principles of First 
Amendment law without providing a coherent replacement theory. Its decision is 
an arid, doctrinaire interpretation, driven by the frequently irresistible 
impulse of judges to tinker with the First Amendment. The decision is 
mischievous at best and will surely confuse the lower courts. I join the 
judgment, but not the folly of the opinion. 

[505 U.S. at , 1.12 S.Ct. at 2551, 2560, 120 L.Ed.2d at 328, 339.] 

Justice Blackmun's concurring opinion questioned the majority'S true 
objectives: 

{*80] I regret what the Court has done in this case. The majority opinion 
signals one of two possibilities: it will serve as precedent for future cases, 
or it will not. Either result is disheartening. 

* * * 

In the second instance is the possibility that this case will not 
significantly alter First Amendment jurisprudence, but, instead, will be 
regarded as an aberration -- a case where the Court manipulated doctrine to 
strike down an ordinance whose premise it opposed, namely, that racial threats 
and verbal assaults are of greater harm than other fighting words. I fear that 
the court has been distracted from its proper mission by the temptation to 
decide the issue over "politically correct speech" and I1cultural diversity," 
neither of which is presented here. If this is the meaning of today's opinion, 
it is perhaps even more regrettable. 
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I see no First Amendment values that are compromised by a law that prohibits 
[**362] hoodlums from driving minorities out of their homes by burning crosses 
on their lawns, but I see great harm in preventing the people of Saint Paul from 
specifically punishing the race-based fighting words that so prejudice their 
community. 

[505 U.S. at , 112 S.Ct. at 2560-61, 120 L.Ed.2d at 339.J 

The concurring opinion of Justice Stevens emphasizes, as did Justice White's, 
the extent of R.A.V. IS departure from generally-accepted First Amendment 
principles: 
Within a particular Ifproscribablel! category of expression, the Court holds, a 
government must either proscribe all speech or no speech at all. This aspect of 
the Court's ruling fundamentally misunderstands the role and constitutional 
status of content-based regulations on speech, conflicts with the very nature of 
First Amendment jurisprudence, and disrupts well-settled principles of First 
Amendment law. 

* * * 

In sum, the central premise of the Court· s ruling - - that n [c] ontent-based 
regulations are presumptively invalid n -- has simplistic appeal, but lacks 
support in our First Amendment jurisprudence. To make matters worse, the Court 
today extends this overstated claim to reach categories of hitherto unprotected 
speech and, in doing so, wreaks havoc in an area of settled law. Finally, 
although the Court recognizes exceptions to its new principle, those exceptions 
undermine its very conclusion that the St. Paul ordinance is unconstitutional. 
Stated directly, the majority's position cannot withstand scrutiny. 
[505 U.S. at , 112 S.Ct. at 2562-63, 2566, 120 L.Ed.2d at 341-42, 345-46 
(footnote omitted) .J 

My focus is on the central holding and, in my view, the basic flaw in the 
R.A.V. opinion: that the St. Paul Bias-Motivated Crime Ordinance impermissibly 
regulates speech based on its content, 505 U.S. at I 112 S.Ct. at 2547, 120 
L.Ed.2d at 323, [*811 and on its viewpoint, ibid., and cannot be sustained 
on the ground that the ordinance is narrowly tailored to serve compelling state 
interests. Id. at ,112 S.Ct. at 2549-50, 120 L.Ed.2d at 325-26. 

I 

Using language substantially similar to that contained in New Jersey's 
hate-crime statutes, N.J.S.A. 2C:33-10 and -11, the St. Paul, Minnesota, 
Bias-Motivated Crime Ordinance, invalidated by the Court in R.A.V., provided: 

"Whoever places on public or private property a symbol, object, appellation, 
characterization or graffiti, including, but not limited to, a burning cross or 
Nazi swastika, which one knows or has reasonable grounds to know arouses anger, 
alarm or resentment in others on the basis of race, color, creed, religion or 
gender commits disorderly conduct and shall be guilty of a misdemeanor. 11 

[Id. at 112 S.Ct. at 2541, 120 L.Ed.2d at 315 (quoting St. Paul, Minn. 
Legis.Code @ 292.02 (1990)).J 

The defendant in R.A.V. was prosecuted under the St. Paul Bias-Motivated 
Crime Ordinance because he, along with some teenagers, had burned a cross 
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during the night inside the fenced yard of a house occupied by an 
African-American family. The trial court dismissed the charge before trial, 
concluding that the ordinance prohibited expressive conduct in violation of the 
First Amendment. The Minnesota Supreme Cour~. reversed, construing the ordinance 
as prohibiting only "'fighting words' -- conduct that itself inflicts injury or 
tends to incite immediate violence. n In re Welfare of R. A. V., 464 N. W. 2d 507, 
510 (1991) (citing Chaplinsky v. New Hampshire, 315 U.S. 568, 572, 62 S.Ct. 766, 
769, 86 L.Ed. 1031, 1035 (1942)). Concluding that the ordinance prohibited only 
conduct unprotected by the First Amendment and was I1narrowly tailored * * * {to 
accomplish] the compelling governmental interest in protecting the community 
against bias-motivated threats to public safety and order, II the Minnesota 
Supreme Court sustained the validity of the St. Paul ordinance. ld. at 511. 

The R.A.V. Supreme Court majority opinion declined to address the contention 
that the St. Paul ordinance was invalidly overbroad. (**363] 505 U.S. at 

, 112 S.Ct. at 2542, 120 L.Ed.2d at 316. The [*82J concurring Justices, 
however, agreed with Justice White's conclusion that although the Minnesota 
Supreme Court had construed the ordinance to prohibit only fighting words, the 
Minnesota Court nevertheless had emphasized that the ordinance prohibits "'only 
those displays that one knows or should know will create anger, alarm or 
resentment based on racial, ethnic, gender or religious bias. '" Id. at 112 
S.Ct. ~t 2559, 120 L.Ed.2d at 338 (White, J., concurring in the judgment) 
(quoting In re Welfare of R.A.V., supra, 464 N.W.2d at 510); see id. at ,112 
S.Ct. at 2561, 120 L.Ed.2d at 339 (Blackmun, J., concurring in the judgment); 
id. at ,112 S.Ct. at 2561, 120 L.Ed.2d at 340 (Stevens, J., concurring in 
the judgment). Justice White, understanding the Minnesota Supreme Court to have 
ruled Uthat St. Paul may constitutionally prohibit expression that 'by its very 
utterance' cause 'anger, alarm or resentment; '" 505 U.S. at , 112 S.Ct. at 
2559, 120 L.Ed.2d at 338, concluded that the ordinance was invalid because of 
overbreadth: 

Our fighting words cases have made clear, however, that such generalized 
reactions are not sufficient to strip expression of its constitutional 
protection. The mere fact that expressive activity causes hurt feelings, 
offense, or resentment does not render the expression unprotected. 

In the First Amendment context, "[c)riminal statutes must be scrutinized with 
particular carej those that make unlawful a substantial amount of 
constitutionally protected conduct may be held facially invalid even if they 
also have legitimate application. u Houston v. Hill, 482 U.S. 451,459, 107 S.Ct. 
2502, 2508, 96 L.Ed.2d 398 (1987) (citation omitted). The St. Paul antibias 
ordinance is such a law. Although the ordinance reaches conduct that is 
unprotected, it also makes criminal expressive conduct that causes only hurt 
feelings, offense, or resentment, and is protected by the First Amendment. The 
ordinance is therefore fatally overbroad and invalid on its face. 
[Id. at ,112 S.Ct. at 2559-60, 120 L.Ed.2d at 338-39 (citations omitted) 
(footnote omitted).J 

Ignoring the overbreadth issue, the Supreme Court majority opinion accepted 
as authoritative the Minnesota Supreme Court's determination that the St. Paul 
ordinance reached only conduct that amounts to fighting words, in accordance 
with Chaplinsky, supra, 315 U.S. at 572, 62 S.Ct. at 769, 86 L.Ed. at 1035 
(defining "fighting words" as "conduct that itself inflicts injury or tends to 
incite immediate violence rr ). R.A. V., supra, 505 U. S. at , 112 [*83] 
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S.Ct. at 2541, 120 L.Ed.2d at 316. The Court acknowledged that fighting words, 
along with defamation and obscenity, are among the categories of speech with 
respect to which restrictions on content are permitted because they are II 'of 
such slight social value as a step to truth that any benefit that may be derived 
from them is clearly outweighed by the social interest in order and morality. III 
Id. at ,112 S.Ct. at 2543, 120 L.Ed.2d at 317 (quoting Chaplinsky, supra, 
315 U.S. at 572, 62 S.Ct. at 769, 86 L.Ed. at 1035). Although the Supreme Court 
has said that those proscribable categories of expression are II 'not within the 
area of constitutionally protected speech, III ibid. (quoting Roth v. United 
States, 354 U.S. 476, 483, 77 S.Ct. 1304, 1308, 1 L.Ed.2d 1498, 1506 (1957)), 
the R.A.V. majority opinion observed that that characterization is not literally 
true, noting that those categories of speech IIcan * * * be regulated because of 
their constitutionally proscribable content," but cannot be made "the vehicles 
for content discrimination unrelated to their distinctively proscribable 
content." Id. at ,112 S.Ct .. at 2543, 120 L.Ed.2d at 318. Accordingly, the 
Court noted: liThe government may not regulate use {of fighting words] based on 
hostility -- or favoritism -- towards the underlying message expressed." Id. at 

, 112 S.Ct. at 2545, 120 L.Ed.2d at 320. 

Having established its basic premise that even fighting words, a category of 
generally-proscribable speech, can be a vehicle for content discrimination, the 
R.A.V. opinion concludes that the St. Paul ordinance is facially 
unconstitutional because it impermissibly discriminates based on the subject of 
bias-motivated speech. Id. at ,112 S.Ct. at 2547-48, 120 L.Ed.2d at 323-24. 
The Court notes that the St. Paul ordinance applies {**364] only to fighting 
words that provoke violence non the basis of race, color, creed, religion or 
gender"; but that those who wish to use fighting words -- nto express hostility, 
for example, on the basis of political affiliation, union membership, or 
homosexuality -- are not covered. tI Id. at ,112 S.Ct. at 2547,120 L.Ed.2d at 
323. The court determined that that distinction in the content of the speech 
regulated by the St. Paul ordinance was unconstitutional: liThe First [*84] 
Amendment does not permit St. Paul to impose special prohibitions on those 
speakers who express views on disfavored subjects." Ibid. In effect, the Court 
concluded that St. Paul could regulate all fighting words or none, but could not 
single out for regulation only those fighting words that provoke violence based 
on race, color, creed, religion, or gender. 

The Court then determined th~t the St. Paul ordinance also constituted 
viewpoint discrimination: 
"Fighting words" that do not themselves invoke race, color, religion, or gender 
-- aspersions upon a person's mother, for example -- would seemingly be usable 
[at pleasure] in the placards of those arguing in favor of racial, color, etc. 
tolerance and equality, but could not be used by the speaker's opponents. * * * 
St. Paul has no such authority to license one side of a debate to fight 
freestyle, while requiring the other to follow Marquis of Queensbury Rules. 

[Ibid.] 

In that respect the majority opinion viewed the St. Paul ordinance as one taking 
sides in a dispute between racists and their targets. nEy prohibiting fighting 
words based on race, while allowing other fighting words, the law barred only 
the fighting words that the racists (and not the fighting words that their 
targets) would wish to use. II Elena Kagan, The Changing Faces of First Amendment 
Neutrality: R.A.V. v. St. Paul, Rust v. Sullivan, and the Problem of 
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In prohibiting fighting words that provoke violence only on the basis of 
race, color, creed, religion, or gender, the St. Paul ordinance obviously 
regulates "speech" based on its content: speech that provokes violence because 
it is addressed to the five prohibited subjects is barred; speech that provokes 
violence because it is addressed to other subjects -- political affiliation, 
union membership, or homosexuality, for example -- is not barred. Aside from 
overbreadth problems, Ju~tices White and Stevens, although for different 
reasons, would have upheld the ordinance even though they acknowledged that it 
regulated speech based on its content. In the view of Justice White, the 
majority's concession that the St. Paul ordinance regulates only fighting words 
to which "the First Amendment does not apply * * * because their expressive 
{*S5] content is worthless or of de minimis value to society, II 505 U.S. at 

, 112 S.Ct. at 2552, 120 L.Ed.2d at 328, (White, J., concurring), establishes 
that a content-based regulation of fighting words is insulated from First 
Amendment review: 
It is inconsistent to hold that the government may proscribe an entire category 
of speech because the content of that speech is evil, [New York v. Ferber, 458 
U.S. 747, 763-64, 102 S.Ct. 3348, 3358-59, 73 L.Ed.2d 1113, 1126-27 (1982)]; but 
that the government may not treat a subset of that category differently without 
violating the First Amendment; the content of the subset is by definition 
worthless and undeserving of constitutional protection. 

[Id. at 112 S.Ct. at 2553, 120 L.Ed.2d at 330.] 

In addition, Justice White u,rged that even if the ordinance constituted a 
content-based regulation of protected expression, it would survive 
strict-scrutiny review as a regulation serving a compelling state interest 
narrowly drawn to achieve that purpose. Rejecting the majority's observation 
that the St. Paul ordinance could not survive strict scrutiny because II [a]n 
ordinance not limited to the favored topics would have precisely the same 
beneficial effect, II id. at , 112 S.Ct. at 2541, 120 L.Ed.2d at 325, Justice 
White relied on Burson v. Freeman, 504 U.S. ,112 S.Ct. 1846, 119 L.Ed.2d 5 
(1992), in which a plurality of the Court sustained a Tennessee statute 
prohibiting the solicitation of votes and the distribution of campaign 
literature [**365] within one-hundred feet of the entrance to a polling 
place. Noting that the statute in Burson restricted only political speech, 
Justice White observed that the Burson plurality had 
squarely rejected the proposition that the legislation failed First Amendment 
review because it could have been drafted in broader, content-neutral terms: 
"States adopt laws to address the problems that confront them. The First 
Amendment does not require States to regulate for problems that do not exist. II 

[50S U.S. at , 112 S.Ct. at 2555, 120 L.Ed.2d at 332 (quoting Burson, supra, 
504 U.S. at ,112 S.Ct. at 1856, 119 L.Ed.2d at 20) (emphasis added).] 

Justice Stevens was unwilling to rely on the majority's concession that the 
St. Paul ordinance regulates only fighting words, observing that" [t]he 
categorical approach sweeps too broadly when it declares that all such 
expression is beyond the protection of the First Amendment." Id. at 112 
S.Ct. at 2566-67, 120 L.Ed.2d at 347 (Stevens, J., concurring). In that respect 
Justice [*86] Stevens's view is consistent with that of commentators who 
have urged abandonment of or diminished reliance on the fighting-words doctrine. 
See, e.g" Laurence H. Tribe, American Constitutional Law, @ 12-1S, at 929 n. 
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9 (2d ed. 1988); Stephen W. Gard, Fighting Words as Free Speech, 58 Wash.U.L.Q. 
531 (1980); Kenneth L. Karst, Equality as a Central Principle in the First 
Amendment, 43 U.Chi.L.Rev. 20, 30-35 (1975); Nadine Strossen, Regulating Racist 
Speech on Campus: A Modest Proposal?, 1990 Duke L.J. 484, 508-14. Rejecting the 
categorical approach as one that "sacrifices subtlety for clarity," 505 U.S. at 

, 112 S.Ct. at 2566, 120 L.Ed.2d at 346, Justice Stevens similarly rejected 
as "absolutism" the majority's view that content-based regulations, even of 
fighting words, are presumptively invalid. Id. at ,112 S.Ct. at 2564, 120 
L.Ed.2d at 343. Observing that selective regulation of speech based on content 
was unavoidable, Justice Stevens noted that the Court frequently had upheld 
content-based regulations of speech. Ibid. (citing FCC v. Pacifica Found" 438 
u.S. 726, 98 S.Ct. 3026, 57 L.Ed.2d 1073 (1978) (upholding restriction on 
broadcast of specific indecent words); Young v. American Mini Theatres, Inc., 
427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (1976) (upholding zoning ordinances 
that regulated movie theaters based on content of films shown); Lehman v. City 
of Shaker Heights, 418 U.S. 298, 94 S.Ct. 2714, 41 L.Ed.2d 770 (1974) (upholding 
ordinance prohibiting political' advertising but permitting commercial 
advertising on city buses); Broadrick v. Oklahoma, 413 U.S. 601, 93 S.Ct. 2908, 
37 L.Ed.2d 830 (1973) (upholding state statute restricting speech of state 
employees concerning partisan political matters)). 

As an alternative to Justice White's categorical approach and the majority's 
formulation that content-based regulation is presumptively invalid, Justice 
Stevens observed that the Court's First Amendment jurisprudence reveals "a more 
complex and subtle analysis, one that considers the content and context of the 
regulated speech, and the nature and scope of the restriction on speech." 505 
U.S. at ,112 S.Ct. at 2567, 120 L.Ed.2d at 347. Justice Stevens explained 
that "the scope of protection provided expressive [*87] activity depends in 
part upon its content and character," id. at ,112 s.et. at 2567, 120 L.Ed.2d 
at 348, noting that the First Amendment accords greater protection to political 
speech than to commercial speech or to sexually explicit speech, id. at 112 
S.Ct. at 2567-68, 120 L.Ed.2d at 348, and that '''government generally has a 
freer hand in restricting expressive conduct than it has in restricting the 
written or spoken word. ,n Id. at , 112 s.et. at 2568, 120 L.Ed.2d at 348 
(quoting Texas v. Johnson, 491 U.S. 397, 406, 109 S.Ct. 2533, 2540, 105 L.Ed.2d 
342, 354-55 (1989)). Moreover, he noted that the context of the regulated speech 
affects the scope of protection afforded it. Thus, "the presence of a '''captive 
audience,n." ibid. (quoting Lehman, supra, 418 U.S. at 302, 94 s.et. at 2717, 41 
L.Ed.2d at 776 (quoting Public Util. Comm'n v. Pollack, 343 U.S. 451, 468, 72 
S.Ct. 813, 823, 96 L.Ed. 1068, l080 (1952) (Douglas, J., dissenting))), or "the 
distinctive character of a secondary-school ~nvironment," ibid., affects the 
Court's First Amendment analysis. Similarly, Justice Stevens observed that the 
nature of a restriction [**366] on speech "informs our evaluation of its 
constitutionality," id. at , 112 S.Ct. at 2568, 120 L.Ed.2d at 348-49, noting 
that restrictions based on viewpoint are regarded as more pernicious than those 
based only on subject matter. Id. at ,112 S.Ct. at 2568, 120 L.Ed.2d at 
349. Finally, Justice Stevens noted that the scope of content-based 
restrictions affect their validity. rd. at ,112 S.Ct. at 2569, 120 L.Ed.2d 
at 349. 

That analytical framework illuminates the critical distinction between 
Justice Stevens' evaluation of the St. Paul ordinance and that of the majority. 
The Court's approach is presumptive and categorical. The majority concluded 
that the St. Paul ordinance distinguishes -- as it surely does -- between 
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fighting words addressed to the restricted subjects and all other fighting 
words. Viewing that distinction as one based impermissibly on content, the 
Court rejected the contention that the ordinance is narrowly tailored to serve 
compelling state interests because 11 [a]n ordinance not limited to the favored 
topics * * * would have precisely (*88] the same beneficial effect. II rd. at 

, 112 S.Ct. at 2549, 120 L.Ed.2d at 326. 

In sharp contrast, Justice Stevens first assessed the content and character 
of the regulated activity, noting that the ordinance applies only to "low-value 
speech, namely, fighting words," and that it regulates only 11 'expressive conduct 
[rather] than * * * the written or spoken word. III Id. at , 112 S.Ct. at 2569, 
120 L.Ed.2d at 350 (quoting Johnson, supra, 491 U.S. at 406, 109 S.Ct. at 2540, 
105 L.Ed.2d at 355) (alterations in original). Concerning context, he noted 
that the ordinance restricts speech only "in confrontational and potentially 
violent situations," ibid., such as that illustrated by the case at hand: "The 
cross-burning in this case -- directed as it was to a single African-American 
family trapped in their home -- was nothing more than a crude form of physical 
intimidation. That this crossburning sends a message of racial hostility does 
not automatically endow it with complete constitutional protection. II Ibid. 
Finally, Justice Stevens concluded that St. Paul's restriction on speech is 
based neither on subject matter nor viewpoint, "but rather on the basis of the 
harm the speech causes. * * * [T]he ordinance regulates only a subcategory of 
expression that causes injuries based on 'race, color, creed, religion or 
gender,' not a subcategory that involves discussions that concern those 
characteristics." Id. at ,112 S.Ct. at 2570, 120 L.Ed.2d at 350-51. 

II 

Regulation of speech based on content, subject matter, or viewpoint has 
attracted an outpouring of scholarly commentary. See, e.g., Daniel A. Farber, 
Content Regulation and the First Amendment: A Revisionist View, 68 Geo.L.J. 727 
(1980); Karst, supra, 43 U.Chi.L.Rev. 20; Martin H. Redish, The Content 
Distinction in First Amendment Analysis, 34 Stan.L.Rev. 113 (1981); Frederick 
Schauer, Categories and the First Amendment: A Play in Three Acts, 34 
Vand.L.Rev. 265 (1981); Paul B. Stephan III, The First Amendment and Content 
Discrimination, 68 Va.L.Rev. 203 [*89] (1982); Geoffrey R. Stone, Content 
Regulation and the First Amendment, 25 Wm. & Mary L.Rev. 189 (1983); Geoffrey R. 
Stone, Restrictions of Speech Because of its Content: The Peculiar Case of 
Subject-Matter Restrictions, 46 U.Chi.L.Rev. 81 (1978); Cass R. Sunstein, Words, 
Conduct, Caste, 60 U.Chi.L.Rev. 795 (1993). Although variations in the 
formulation of contentbased regulation of speech may present difficult and 
controversial First Amendment questions, courts need not abandon pragmatism and 
common sense in favor of "arid, doctrinaire interpretation." R. A. V., supra, 505 
U.S. at , 112 S.Ct. at 2560, 120 L.Ed.2d at 339 (White, J., concurring). 
Even those commentators who advocate a categorical approach to First Amendment 
adjudication acknowledge the need to allow for enough play in the jOints to 
avoid anomalous results: 
What we mean when we express animosity towards content regulation is that we 
should not create subcategories within the first amendment that are inconsistent 
with the theoretical premises of the concept of freedom of speech. Moreover, we 
do not wish to create subcategories that, either because of the inherent 
indeterminacy of the category or because of the difficulty in [**367] 
verbally describing that subcategory, create an undue risk of oversuppression. 
While these are powerful reasons, they are not so conclusive that they should 
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prevail in every case. When strong reasons for creating a subcategory present 
themselves, and when the dangers can be minimized or eliminated, the mechanized 
uttering of "content regulation ot need not prevent the embodiment in first 
amendment doctrine of the plain fact that there are different varieties of 
speech. 

[Schauer, supra, 34 Vand.L.Rev. at 290 (footnote omitted).J 

Although the Supreme Court divided five to four on the constitutionality of 
the St. Paul ordinance (apart from the issue of overbreadth), I find 
incontestable the superiority of the balancing test advocated by Justice Stevens 
compared with the categorical and presumptive approach adopted by the R.A.V. 
majority. To hold the St. Paul ordinance presumptively invalid because it fails 
to criminalize fighting words addressed to topics other than race, color, creed, 
religion, or gender ignores not only established First Amendment jurisprudence 
but also common experience as well. 

The R.A.V. majority takes pains to classify the primary vice of the St. Paul 
ordinance not as "underinclusiveness" but as "content discrimination": !tIn our 
view, the First Amendment imposes not [*90J an 'underinclusiveness' 
limitation but a 'content discrimination' limitation upon a State's prohibition 
of proscribable speech." R.A.V., supra, 505 U.S. at , 112 S.Ct. at 2545, 120 
L.Ed.2d at 320. But when the R.A.V. majority explains what it means by content 
discrimination, its explanation underscores that the "discrimination ll in content 
that renders St. Paul's ordinance facially invalid derives solely from St. 
Paul's failure to have expanded the breadth of the ordinance to criminalize 
fighting words addressed to other subjects -- in other words, the ordinance is 
"underinclusive" : 
Although the phrase in the ordinance, "arouses anger, alarm or resentment in 
others," has been limited by the Minnesota Supreme Court's construction to reach 
only those symbols or displays that amount to !tfighting words," the remaining, 
unmodified terms make clear that the ordinance applies only to "fighting words II 
that insult, or provoke violence, "on the basis of race, color, creed, religion 
or gender." Displays containing abusive invective, no matter how vicious or 
severe, are permissible unless they are addressed to one of the specified 
disfavored topics. Those who wish to use IIfighting words n in connection with 
other ideas -- to express hostility, for example, on the basis of political 
affiliation, union membership, or homosexuality -- are not covered. The First 
Amendment does not permit St. Paul to impose special prohibitions on those 
speakers who express views on disfavored subjects. 

[Id. at , 112 S.Ct. at 2547, 120 L.Ed.2d at 323.J 

But the R.A.V. Court's conclusion that" {tJhe First Amendment does not permit 
St. Paul to impose special prohibitions on those speakers who express views on 
disfavored subjects" begs the very question that the Court has resolved 
differently in a number of cases involving underinclusive regulations of speech: 
whether a law targeting some but not all speech in a category is invalid as a 
content-based discrimination or is sustainable by deferring to the legislative 
judgment concerning which of several causes of a problem government elects to 
regulate. See William E. Lee, The First Amendment Doctrine of Underbreadth, 71 
Wash.U.L.Q. 637, 638 (1993); Stone, supra, 25 Wm. & Mary L.Rev. at 202-07. 
Characteristically, the Court has invalidated underinclusive regulations under 
circumstances in which the governmental justification for singling out the 
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burdened class or favoring the excluded class is considered insufficient. See, 
e.g., City of Cincinnati v. [*91] Discovery Network, Inc., 507 U.S. , 113 
S.Ct. 1505, 123 L.Ed.2d 99 (1993) (invalidating Cincinnati ordinance intended to 
promote aesthetics by prohibiting use of newsracks on public property to 
dispense commercial publications but permitting use of news racks to dispense 
newspapers); Florida Star v. B.J.F., 491 U.S. 524, 540, 109 S.Ct. 2603, 2612, 
105 L.Ed.2d 443, 459 (1989) (holding unconstitutional under First Amendment 
imposition of civil damages against newspaper that violated Florida statute by 
publishing [**368] identity of rape victim, noting that victim's identity 
had been lawfully obtained and statute was underinclusive in not prohibiting 
dissemination of victim's identity by means other than publication in any 
II 'instrument of mass cornmunication 111 (quoting Fla.Stat. @ 794.03 (1987)); 
Arkansas Writers' Project, Inc. v. Ragland, 481 U.S. 221, 234, 107 S.Ct. 1722, 
1730, 95 L.Ed.2d 209, 223 (1987) (invalidating under First Amendment Arkansas 
sales tax that taxed general-interest magazines but exempted newspapers and 
religious, professional, trade, and sports journals, noting that Arkansas 
"advanced no compelling justification for selective content-based taxation of 
certain magazines ll

); First Natrl Bank v. Bellotti, 435 U.S. 765, 98 S.Ct. 1407, 
55 L.Ed.2d 707 (1978) (invalidating under First Amendment Massachusetts criminal 
statute prohibiting only banks and business corporations from making 
expenditures to influence vote on referendum proposals, and finding no 
compelling state interest sufficient to justify restrictions on corporate 
speech); Erznoznik v. City of Jacksonville, 422 U.S. 205, 215, 95 S.Ct. 2268, 
2275, 45 L.Ed.2d 125, 134 (1975) (invalidating on First Amendment grounds 
ordinance prohibiting drive-in movie theaters with screens visible from public 
streets from showing films containing nudity; observing that underinclusive 
classifications may be sustained on theory that government may "deal with one 
part of * * * problem without addressing all of it,ll but finding Jacksonville 
ordinance strikingly underinclusive and lacking any compelling governmental 
interest sufficient to sustain ,it); Police Dept. v. Mosley, 408 U.S. 92, 101-02, 
92 S.Ct. 2286, 2293-94, 33 L.Ed.2d 212, 220 (1972) (invalidating on 
equal-protection grounds Chicago ordinance prohibiting all picketing, except 
[*92] peaceful labor picketing, within 150 feet of school buildings on ground 
that ordinance impermissibly relies on content-based distinction in defining 
allowable picketing; observing that governmental interest advanced by City was 
insufficient to justify content-based discrimination among pickets) . 

In other settings, however, the Court has not been reluctant to evaluate the 
governmental interest asserted in justification of allegedly-underinclusive 
restrictions on speech, and has determined that adequate reasons existed to 
justify piecemeal regulation. The most recent illustration of that approach is 
Burson, supra, 504 U.S. ,112 S.Ct. 1846, 119 L.Ed.2d 5, in which the Court 
upheld against a First Amendment challenge the validity of a Tennessee statute 
prohibiting the solicitation of votes and the display or distribution of 
campaign literature within one-hundred feet of the entrance to a polling place. 
The Court pointedly rejected the contention that the Tennessee statute was 
underinclusive for failing to regulate other forms of speech such as charitable 
and commercial solicitation and exit polling within that radius: 
{T]here is * * * ample evidence that political candidates have used campaign 
workers to commit voter intimidation or electoral fraud. In contrast, there is 
simply no evidence that political candidates have used other forms of 
solicitation or exit polling to commit such electoral abuses. States adopt laws 
to address the problems that confront them. The First Amendment does not 
require States to regulate for problems that do not exist. 
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Other cases sustaining allegedly underinclusive regulation of speech include 
Austin v. Michigan Chamber of Commerce, 494 U.S. 652, 666, 110 S.Ct. 1391, 1401, 
108 L.Ed.2d 652, 668 (1990) (upholding against First Amendment challenge 
Michigan statute prohibiting corporations from using corporate funds for 
independent expenditures on behalf of or in opposition to candidates for state 
office, and finding regulation supported by compelling state interest in 
limiting political influence of accumulated corporate wealth; concerning 
underinclusiveness challenge, Court determined that Michigan's decision lito 
exclude unincorporated labor unions from [statute] is therefore justified by the 
crucial differences between unions and corporations"); United States v. Kokinda, 
[*93] 497 U.S. 720, 724, 733, 110 S.Ct. 3115, 3118, 3128, 111 L.Ed.2d 571, 
579-80, 586 (1990) (upholding against First Amendment challenge postal 
regulation barring" [sJoliciting alms and contributions, campaigning for 
election * * *, [**369] commercial soliciting and vending, and displaying or 
distributing commercial advertising" on Postal Service property; rejecting 
contention that regulation is underinclusive, court characterized as "anomalous 
that the Service's allowance of some avenues of speech would be relied upon as 
evidence that it is impermissively suppressing other speech!!); City Council v. 
Taxpayers for Vincent, 466 U.S. 789, 811, 104 S.Ct. 2118, 2132, 80 L.Ed.2d 772, 
791 (1984) (upholding against First Amendment challenge by candidate for city 
council municipal ordinance prohibiting posting of signs on public property; 
concerning underinclusiveness challenge, Court finds that aesthetic interest in 
eliminating signs on public property not compromised by allowing signs on 
private property, and observing that citizen's interest in controlling use of 
own property justifies disparate treatment); Renton v. Playtime Theatres, 475 
U.S. 41, 52-53, 106 S.Ct. 925, 931, 89 L.Ed.2d 29, 41 (1986) (upholding against 
First Amendment challenge zoning ordinance prohibiting adult motion-picture 
theatres from locating within 1,000 feet of residential zone, church, park, or 
school; rejecting underinclusiveness argument, Court stated: "That Renton chose 
first to address the potential problems created by one particular kind of adult 
business in no way suggests that the city has 'singled out' adult theaters for 
discriminatory treatment."); cf. FEe v. Massachusetts Citizens for Life, 479 
U.S. 238, 258 n. 11, 107 S.Ct. 616, 628 n. 11, 93 L.Ed.2d 539, 557 n. 11 (1986) 
(holding section 316 of Federal Election Campaign Act, 2 V.S.C.A. @ 441b, which 
prohibits corporations from expending treasury funds in connection with 
elections to public office, unconstitutional as applied to nonprofit corporation 
formed to promote "pro-life" causes; rejecting underinclusiveness challenge and 
observing, IlThat Congress does not at present seek to regulate every possible 
type of firm fitting this description does not undermine its justification for 
regulating corporations. III . 

[*94] On at least one occasion the Cour~. rejected an underinclusiveness 
challenge leveled at a statute criminalizing child pornography, a category of 
speech that the Court classified, as it had fighting words, as outside the realm 
of constitutionally-protected expression. Ferber, supra, 458 V.S. at 754, 
763-64, 102 S.Ct. at 3353, 3358, 73 L.Ed.2d at 1120-21, 1126-27. The statute 
prohibited the promotion of sexual performances using children under the age of 
sixteen, and proof that the performances were obscene was not necessary to 
establish a violation. The New York Court of Appeals had determined that the 
statute was unconstitutionally underinclusive, in People v. Ferber, 52 N.Y.2d 
674, 439 N.Y.S.2d 863, 422 N.E.2d 523 (1981), 'because it discriminated against 
visual portrayals of children engaged in sexual activity by not also 

• 
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prohibiting the distribution of films of other dangerous activity. II Ferber, 
supra, 458 U.S. at 752, 102 S.Ct. at 3352, 73 L.Ed.2d at 1120. Reversing, the 
Supreme Court characterized the statute as describing l1a category of material 
the production and distribution of which is not entitled to First Amendment 
protection. It is therefore clear that there is nothing unconstitutionally 
'underinclusive' about a statute that singles out this category of material for 
proscription." Id. at 765, 102 S.Ct. at 3359, 73 L.Ed.2d at 1128. The court 
distinguished its holding from Erznoznik, supra, 422 U.S. 205, 95 B.et. 2268, 45 
L.Ed.2d 125, in which the Jacksonville ordinance 
impermissibly singled out movies with nudity .. for special treatment while failing 
to regulate other protected speech which created the same alleged risk to 
traffic. Today, we hold that child pornography as defined in @ 263.15 is 
unprotected speech subject to content-based regulation. Hence, it cannot be 
underinclusive or unconstitutional for a State to do precisely that. 
[Ferber, supra, 458 U.S. at 765 n. 18, 102 S.Ct. at 3359 n. 18, 73 L.Ed.2d at 
1128 n. 18 (emphasis added).] 

Justice Stevens's pointed observation that the R.A.V. majority opinion 
"wreaks havoc in an area of settled law," 505 U.S. at ,112 S.Ct. at 2566, 
120 L.Ed.2d at 345, is better understood in the context of the Court's 
demonstrated flexibility in resolving claims of underinclusive regulation of 
expression. In rejecting an underinclusiveness challenge to a restriction of 
political speech -- a category [*95] of speech acknowledged to be entitled 
to the [**370] most comprehensive First Amendment protection, see William J. 

Brennan, Jr., The Supreme Court and the Meiklejohn Interpretation of the First 
Amendment, 79 Harv.L.Rev. I, 11-12 (1965) -- the Court in Burson, supra, readily 
deferred to the Tennessee legislature's determination that the regu~ated speech 
was the only.form of expression requiring governmental restriction. 504 U.S. at 

, 112 S.Ct. at 1855-56, 119 L.Ed.2d at 19-20. And in Ferber, supra, in which 
child pornography was categorized, analogously to fighting words, as beyond the 
realm of constitutionally-protected expression, 458 U.S. at 763-64, 102 s.et. at 
3358, 73 L.Ed.2d at 1126-27, the court deemed it unnecessary to require any 
governmental justification for the statute's underinclusiveness. Id. at 765, 
102 s.et. at 3359, 73 L.Ed.2d at 1128. 

Had the R.A.V. majority accorded minimal deference to First Amendment 
precedent, it would have sustained the St. Paul ordinance (subject to 
overbreadth problems) by recognizing the obvious governmental interest in 
criminalizing that subset of fighting words addressed to the designated subjects 
(race, color, creed, religion, or gender) because bias-motivated threats that 
tend to incite violence are predominantly addressed to one or more of those 
subjects. See Mari J. Matsuda, Public Response to Racist Speech: Considering 
the Victim's Story, 87 Mich. L. Rev. 2320 (1989) (detailing escalation of 
bias-related crime and urging criminalization of narrow class of racist speech); 
Hate Crime Statutes: A Response to Anti-Semitism, Vandalism and Violent Bigotry, 
ADL Law Report (Anti-Defamation League of Blnai Blrith, New York, N.Y.), 
Spring/Summer 1988 (summarizing statistical data describing most frequent 
victims and commonly reported forms of hate crimes and compiling relevant state 
and federal legislation). By including race, color, and religion among the 
proscribed topics of bias-motivated speech, St. Paul's governmental 
determination closely resembled that reached by Congress in enacting the Federal 
Hate Crime Statistics Act, Pub.L. No. 101-275 (codified at 28 U.S.C.A. @ 534 
(note) (1990», mandating that the Attorney General acquire data over a 
five-year period [*96] about "crimes that manifest evidence of prejudice 
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based on race, religion, sexual orientation, or ethnicity * * *.11 Ibid. That St. 
Paul elected not to prohibit bias-motivated speech addressed to other topics 
reflects not a preference for one type of speech over another, but simply~a 
decision by public officials to lIaddress the problems that confront them.1I 
Burson, supra, 504 U.S. at ,112 S.Ct. at 1856, 119 L.Ed.2d at 20. 

Closely related to the R.A.V. majority's reliance on content discrimination 
as a ground for invalidating the St. Paul ordinance is its insistence that the 
ordinance suffers from the additional flaw of discrimination on the basis of 
viewpoint. R.A.V., supra, 505 U.S. at ,112 S.Ct. at 2547-48, 120 L.Ed.2d at 
323. The R.A.V. majority theorizes that the St. Paul ordinance can be construed 
as choosing sides in a debate between racists and their targets, barring the use 
of fighting words by racists but allowing the targets of racists to retaliate by 
using fighting words. See Kagan, supra, 1992 Sup.Ct.Rev. at 70. That highly 
theoretical characterization of the St. Paul ordinance should be understood 
simply as another version of underinclusiveness: if the ordinance banned all 
fighting words, rather than only those addressed to the designated subjects, 
neither racists nor their targets would be disadvantaged. Two COmmentators who 
analyzed the claim of viewpoint discrimination disagreed on whether the St. Paul 
ordinance could be so classified. Compare Kagan, supra, 1992 Sup.Ct.Rev. at 
70-74 (acknowledging that St. Paul ordinance, as applied but not facially, could 
effect form of viewpoint discrimination but asserting that such ordinances are 
sustainable if both necessary and narrowly tailored to serve compelling 
interest) with Sunstein, supra, 60 U.Chi.L.Rev. at 829 (stating, IIViewpoint 
discrimination is not established by the fact that in some hypotheticals, one 
side has greater means of expression than another * * * if the restriction on 
means has legitimate, neutral justifications."). Both Professors Kagan and 
Sunstein agree, however, that the validity of the St. Paul ordinance -- whether 
or not it may theoretically constitute viewpoint discrimination -- should be 
resolved by determining whether the special harm caused by the restricted speech 
justifies [*97] the governmental [**371] decision to single out that 
speech for special sanction. Kagan, supra, 1992 Sup.Ct.Rev. at 76; Sunstein, 
supra, 60 U.Chi.L.Rev. at 825. 

The historical significance of the bias-related harm threatened by the speech 
restricted by St. Paul's ordinance underscores the fundamental imbalance in the 
majority's First Amendment analysis. By emphasizing those fighting words that 
St. Paul has determined it need not regulate, and underestimating the danger 
posed by the regulated expression, the majority "fundamentally miscomprehends 
the role of 'race, color, creed, religion {and] gender' in contemporary American 
society. II R.A.V., supra, 50S U.S. at n. 9, 112 S.Ct. at 2570 n. 9, 120 
L.Ed.2d at 351 n. 9 (Stevens, J., concurring) (alterations in original). The 
R.A.V. majority also overlooks the historical context that explains governmental 
determinations to single out as. especially pernicious biasmotivated speech that 
incites violence based on race and color. One can recall an earlier time in 
which discrimination based on race and color'was authorized by law: 

Racial discrimination could be found in all parts of the United States. But 
it was different in the South, and far more virulent, because it had the force 
of law. State law condemned blacks to a submerged status from cradle to grave, 
literally. The law segregated hospitals and cemeteries. It confined black 
children to separate and grossly inferior public schools. Policemen enforced 
rules that made blacks ride in the back of the bus and excluded them from most 
hotels and restaurants. And blacks had little or no voice in making the law, 
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Officially enforced segregation was not some minor phenomenon found only in 
remote corners of the South. In the middle of the twentieth century black 
Americans could not eat in a restaurant or enter a movie theater in downtown 
Washington, D.C. Public schools were segregated in seventeen Southern and 
border states and in the District of Columbia: areas with 40 percent of the 
countryrs public school enrollment. Through two world wars black men were 
conscripted to serve in segregated units of the armed forces: a form of 
federally sanctioned racism that was only ended by President Harry Truman in 
1948. 
[Anthony Lewis, Make No Law: The Sullivan Case and the First Amendment 15-16 
(1991) .J 

Similarly, religious-based bias and discrimination was common-place during the 
first half of this century, and incidents of crime [*98] based on religious 
bigotry have increased significantly in recent years. See 1991 Status Report, 
supra, at 1. 

As society strives to overcome the effects of institutionalized bigotry, the 
occurrence and resurgence of bias-motivated crime understandably provokes a 
governmental response. That response is informed not by an impulse to regulate 
expression discriminatorily based on content or viewpoint, but by a pragmatic 
desire to respond directly to the most virulent and dangerous formulation of 
bias-motivated incitements to violence. "While a cross-burning as part of a 
public rally in a stadium may fairly be described as protected speech, burning 
the same cross on the front lawn of [a] * * * neighbor has an entirely different 
character. II John P. Stevens, The Freedom of Speech, 102 Yale L.J. 1293, 1310-11 
(1993). An interpretation of the First Amendment that prevents government from 
singling out for regulation those inciteful strains of hate speech that threaten 
imminent harm will be incomprehensible to public officials and to the citizens 
whose interests such laws were enacted to protect. 

That the Supreme Court's holding in R.A.V. binds us in our disposition of 
this appeal is indisputable. Whether it persuades us is another question 
entirely. 

STEIN, J., concurs in the result. 
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1. The New Republic, MARCH 8,· 1999, Pg. 16, 1327 words, THE DAY AFTER, Dana 
Milbank 

2. M2 PRESSWIRE, February 2, 1999, 8712 words, THE WHITE HOUSE 
briefing by Bob Rubin, Jack Lew and Gene Sperling 

Press 

3. U.S. Newswire, February 01, 1999, 16,46 Eastern Time, NATIONAL DESK, 2356 
words, Transcript of White House Press Briefing by Treasury Secretary Rubin, OMB 
Director Lew, and National Economic Advisor Sperling (1/5), White House ·Press 
Office, 202-456-2100, WASHINGTON, Feb. 1 

4. FDCH Federal Department and Agency Documents, February 1, 1999; Monday I 

9544 words, WHITE HOUSE, 09 - General Classification, PRESS BRIEFING BY 
SECRETARY OF TREASURY BOB RUBIN, OMB DIRECTOR JACK LEW, AND NATIONAL ECONOMIC 
ADVISOR GENE SPERLING, 202-456-7150 

5. Federal News Service, FEBRUARY 1, 1999, MONDAY, WHITE HOUSE BRIEFING, 8488 
words, WHITE HOUSE SPECIAL BRIEFING SUBJECT, PRESIDENT'S FY 2000 BUDGET 
PARTICIPANTS TO INCLUDE, ROBERT RUBIN, SECRETARY OF THE TREASURY LARRY SUMMERS, 
DEPUTY SECRETARY OF THE TREASURY GENE SPERLING, DIRECTOR, NATIONAL ECONOMIC 
COUNCIL JACK LEW, DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET JANET YELLEN, CHAIR, 
COUNCIL OF ECONOMIC ADVISERS SYLVIA MATHEWS, DEPUTY DIRECTOR-DESIGNATE, OMB 450 
OLD EXECUTIVE OFFICE BUILDING WASHINGTON, D.C. 

6. FDCH Political Transcripts, February 1, 1999, Monday, NEWS CONFERENCE, 9090 
words, CLINTON ADMINISTRATION ECONOMIC ADVISERS HOLD NEWS CONFERENCE ON FISCAL 
YEAR 2000 BUDGET; WASHINGTON, D.C., CLINTON ADMINISTRATION ECONOMIC ADVISERS, 

ROBERT M RUBIN (73%); ALBERT GORE JR (56%); 

7. SEATTLE POST-INTELLIGENCER, January 22, 1999, Friday, , FINAL, Pg. AI, 882 
words, STATE JOINS FIGHT TO KEEP TOBACCO MONEY FROM FEDS, MICHAEL PAULSON P-I 
WASHINGTON CORRESPONDENT, WASHINGTON 

8. Newsday (New York, NY), January 19, 1999, Tuesday, ALL EDITIONS, Page A05, 
1234 words, SHOW GOES ON / CLINTON TO PRESERVE ANNUAL RITUAL AS HIS TRIAL 
CONTINUES, By Ken Fireman. WASHINGTON BUREAU; James Toedtman contributed to this 
story. , Washington 

9. The Des Moines Register, January 17, 1999, Sunday, Main News, Pg.8, 754 
words, A lot is riding on Clinton speech * If he's to be effective, he must set 
an agenda, then build support for it., Jon Frandsen 

10. Milwaukee Journal Sentinel, January 17, 1999 Sunday/ Final, Pg. 8, 1100 
words, Lawmakers say they'll give president respect State's representatives, 
senators say trial, State of Union speech are separate, FRANK A. AUKOFER, 
Washington 

11. Newsday (New York, NY), January 17, 1999, Sunday, ALL EDITIONS, Page A04, 
1357 words, THE IMPEACHMENT TRIAL / HARD AT WORK TO SHOW CLINTON'S HARD AT WORK 
/ PRESIDENT PRESSES ON WITH STATE OF THE UNION, By William Douglas. WASHINGTON 
BUREAU , Washington 

12. The National Journal, November 21, 1998, ADMINISTRATION; Pg. 2786; Vol. 
30, No. 47-48, 1909 words, Clinton and Tobacco: What Now?, Alexis Sirnendinger 



PAGE 2 
LEVEL 1 - 166 STORIES 

13. The Atlanta Journal and Constitution, November 12, 1998, Thursday, JOURNAL 
EDITION, 550 words, Tobacco settlement expected soon, Washington 

14. The Daily News of Los Angeles, November 12, 1998, Thursday, VALLEY EDITION 
NEWS, Pg. N4, 701 words, STATE MAY LEAD TOBACCO PAYOUTS; $ 25 BILLION IN 25 
YEARS DISCUSSED, James Rosen Scripps-McClatchy Western Service, WASHINGTON 

15. The Fresno Bee, November 12, 1998, HOME EDITION, Pg. Al, 594 words, 
Tobacco deal may give state windfalli California could receive $ 25b over 25 
years., James Rosen, Bee Washington Bureau, WASHINGTON 

16. The News and Observer (Raleigh, NC), November 12, 1998 Thursday, FINAL 
EDITION, NEWS;, Pg. Al, 1003 words, Tobacco deal could bring N.C. $ 6 billion, 
James Rosen, WASHINGTON CORRESPONDENT 

17. Newsday (New York, NY), November 12, 1998, Thursday, NASSAU AND SUFFOLK 
EDITION, Page A06, 695 words, A WEAKER SETTLEMENT? / NEW TOBACCO DEAL NOT AS 
STRONG ON TEEN SMOKING, CRITICS SAY, By Harry Berkowitz. STAFF WRITER 

18. The Plain Dealer, November 12, 1998 Thursday, FINAL / ALL, NATIONAL; Pg. 
17A, 448 words, NEW TOBACCO SETTLEMENT ANNOUNCEMENT EXPECTED, By JAMES ROSEN; 
McCLATCHY NEWSPAPERS, WASHINGTON 

19. Sacramento Bee, November 12, 1998, METRO FINAL, MAIN NEWS; Pg. A4, 682 
words, CALIFORNIA EYES BILLIONS FROM TOBACCO DEAL, James Rosen, Bee Washington 
Bureau, WASHINGTON 

20. Star Tribune (Minneapolis, MN), November 12, 1998, Metro Edition, Pg. 17A, 
571 words, Tobacco settlement package expected to be announced Friday, 
Washington, D.C. 

21. The Evening Standard (London), October 14, 1998, Pg. 57, 667 words, THE 
NEW MAN WHO SPEAKS FOR CLINTON; Joe Lockhart is tough, quick-witted and a big 
hit at the White House. But will these qualities be enough to protect the 
President from a hungry press? BARBARA McMAHON reports, Barbara Mcmahon 

22. The Associated Press, October 1, 1998, Thursday, PM cycle, Washington 
Dateline, 808 words, With fear, fascination, ··Lockhart takes press secretary role 
By ROBERT BURNS, Associated Press Writer, WASHINGTON 

23. Austin American-Statesman, October 1, 1998, News; Pg. A20, 767 words, New 
press secretary keeps humor, Robert Burns 

24. The Chattanooga Times, October 1, 1998, Thursday, National; Pg. A13, 816 
words, Press job daunts, excites Lockhart, By Robert Burns, The Associated Press 

25. AP Online, September 30, 1998; Wednesday, Washington - general news, 815 
words, Lockhart Takes Press Secretary Role, ROBERT BURNS, WASHINGTON 

26. The Associated Press, September 30, 1998, Wednesday, AM cycle, Washington 
Dateline, 808 words, With fear, fascination, Lockhart takes press secretary role 
ROBERT BURNS, Associated Press Writer, WASHINGTON 

27. Los Angeles Times, August 15, 1998, Saturday, Home Edition, Page 1, 1510 
words, COURT RULES FDA CANNOT REGULATE TOBACCO AS DRUG; LAW, APPEALS PANEL'S 



PAGE 3 
LEVEL 1 - 166 STORIES 

DECISION DEALS KEY BLOW TO CLINTON ADMINISTRATION'S FIGHT TO CURB YOUTH SMOKING. 
JUDGES SAY CONGRESS NEVER GAVE THE AGENCY JURISDICTION., ALISSA J. RUBIN, TIMES 
STAFF WRITER , WASHINGTON 

28. Newsday (New York, NY), August 15, 1998, Saturday, NASSAU AND SUFFOLK 
EDITION, Page A06, 607 words, BIG TOBACCO'S VICTORY / APPEALS COURT BARS FDA 
REGULATION, By Harry Berkowitz. STAFF WRITER 

29. The Washington Post, July 06, 1998, Monday, Final Edition, A SECTION; Pg. 
Al7; THE FEDERAL PAGE; IN THE LOOP, 888 words, Personless Home, Ai Kamen 

30. Chicago Sun-Times, June 24, 1998, WEDNESDAY, Late Sports Final Edition, 
NWSi NEWS ANALYSIS; Pg. 6, 244 words, White House maintains strong Chicago ties, 
Lynn Sweet, WASHINGTON 

31. The Denver Post, June 23, 1998 Tuesday, 2D EDITION, Pg. A-02, 443 words, 
U.S. to survey teen smokers, By Jodi Enda, Knight Ridder News Service 

32. The Gazette (Montreal), June 23, 1998, Tuesday, FINAL EDITION, NEWS; Pg. 
ce, 699 words, Clinton takes new swipe at tobacco: Youth to be surveyed on 
cigarette brands, JODI ENDA; KNIGHT RIDDER NEWSPAPERS, WASHINGTON 

33. THE PANTAGRAPH (Bloomington, IL.), June 23, 1998, Tuesday, News; Pg. AI, 
667 words, Clinton planning survey of teen smoking, Knight Ridder Newspapers, 
WASHINGTON, D.C. 

34. The Times Union (Albany, NY), June 23, ··1998, Tuesday, THREE STAR EDITION, 
Pg. A3, 563 words, Clinton seeks tobacco survey, JODI ENDA; Knight Ridder 

35. U.S. Newswire, May 27, 1998, 9,59 Eastern Time, NATIONAL DESK, 1660 words 
Transcript of White House Briefing by Shalala, Segal, Kagan (1/2), White House 
Press Office, 202-456-2100, WASHINGTON, May 27 

36. U.S. Newswire, May 27, 1998, 9,59 Eastern Time, NATIONAL DESK, 1169 words 
Transcript of White House Briefing by Shalala, Segal, Kagan (2/2), White House 
Press Office, 202-456-2100, WASHINGTON, May 27 

37. Federal News Service, MAY 27, 1998, WEDNESDAY, WHITE HOUSE BRIEFING, 2703 
words, SPECIAL WHITE HOUSE BRIEFING TOPIC, WELFARE-TO-WORK PARTNERSHIP BRIEFERS, 
DONNA SHALALA, SECRETARY OF HEALTH AND HUMAN SERVICES ELI SEGAL, PRESIDENT AND 
CEO, WELFARE-TO-WORK PARTNERSHIP ELENA KAGAN, DEPUTY ASSISTANT TO THE PRESIDENT, 
DOMESTIC POLICY COUNCIL BARRY TOIV, DEPUTY ASSISTANT TO THE PRESIDENT, DEPUTY 
PRESS SECRETARY 

38. Public Papers of the Presidents, May 26, 199B / May 29, 1998, 34 Weekly 
Compo Pres. Doc. 1001, 218 words, Checklist of White House Press Releases 

39. The Hill, May 20, 1998 Wednesday, 706 words, Senate Dems say Clinton 
ignored them on tobacco, By Lau·ra Dunphy and Philippe Shepnick 

40. Cox News Service, May 19, 1998, Tuesday, Washington - general news, 817 
words, HOUSE GIRDS FOR ITS DAY TO DEBATE TOBACCO With TOBACCO-MONEY. By REBECCA 
CARR 



PAGE 4 
LEVEL 1 - 166 STORIES 

41. The New Republic, MAY 18, 1998, White House Watch;, Pg. 21, 1588 words, 
WONDERWONK, Dana Milbank 

42. Star Tribune (Minneapolis, MN), May 9, 1998, Metro Edition, Pg. lA, 1538 
words, Cost of national deal probably just went up, Greg Gordon; Staff Writer, 
Washington, D.C. 

43. Michigan Law Review, May 1998, Vol. 96, No.6 Pg. 1578-1597; ISSN, 
0026-2234; CODEN, FUTUAC, 9046 words, Picking federal judges, A mysterious 
alchemy, Schattman, Michael D, 01706824 

44. The Baltimore Sun, April 9, 1998, Thursday, FINAL EDITION, Pg. lA, 1323 
words, Tobacco settlement 'is dead' RJR sparks revolt by industry against 
expensive Senate deal; firms sp~rn more talks; Clinton, Congress vow to fight; 
Efforts to reach national agreement all but collapsej, Jonathan Weisman, SUN 
NATIONAL STAFF 

45. St. Petersburg Times, April 3, 1998, Friday, 0 South Pinellas Edition, 
NATIONAL; Pg. lA, 1236 words, As Clinton returns, foes who smelled victory taste 
defeat, DAVID DAHL; BILL ADAIR, WASHINGTON 

46. The Baltimore Sun, April 2, 1998, Thursday, FINAL EDITION, Pg. lA, 826 
words, Senate panel votes, 19-1, for bill to restrict tobacco; Backers include 
those from states that grow it, Jonathan Weisman, SUN NATIONAL STAFF 

47. THE DALLAS MORNING NEWS, April 2, 1998, Thursday, HOME FINAL EDITION, 
BUSINESS; Pg. 1D, 662 words, Tobacco bill clears panel despite pleas for delay; 
Senate group votes to boost cigarette prices; industry may try to block further 
action, George Rodrigue, Washington Bureau of The Dallas Morning News, 
WASHINGTON 

48. The Denver Rocky Mountain News (Denver, Co.), April 2, 1998, Thursday, 
NEWS/NATIONAL/INTERNATIONAL; Ed. F; Pg. 37A, 398 words, SENATE PANEL OKS 
TOBACCO BILL; ANTI-SMOKING PACKAGE FAR STIFFER THAN PREVIOUS DEAL, Judy 
Holland; Hearst Newspapers, WASHINGTON 

49. Extel Examiner, April 2, 1998, Thursday, Government Information; Other, 
346 words, U.S. Senate Commerce" Committee passes comprehensive tobacco bill 

50. Health Line, April 2, 1998, TOBACCO ROAD, 727 words, SETTLEMENT, SENATE 
COMMERCE COMMITTEE PASSES MCCAIN BILL 

51. The News and Observer (Raleigh, NC), April 2, 1998 Thursday, FINAL EDITION 
NEWS;, Pg. A8, 609 words, Senate panel quickly passes tobacco-regulation bill, 
KNIGHT RIDDER NEWSPAPERS 

52. The News and Observer (Raleigh, NC), April 2, 1998 Thursday, FINAL EDITION 
NEWS;, Pg. A8, 609 words, Senate panel quickly passes tobacco-regulation bill, 
KNIGHT RIDDER NEWSPAPERS 

53. Newsday (New York, NY), April 2, 1998, Thursday, ALL EDITIONS, Page A07, 
833 words, TOBACCO BILL GAINS / SENATE COMMITTEE PASSES CIGARETTE CRACKDOWN, 
19-1, By Harry Berkowitz. STAFF CORRESPONDENT, Washington 



PAGE 5 
LEVEL 1 - 166 STORIES 

54. Sacramento Bee, April 2, 1998, METRO FINAL, MAIN NEWS; Pg. A14, 482 words, 
$ 506 BILLION TOBACCO DEAL CLEARS FIRST COMMITTEE HURDLE IN SENATE, Knight 
Ridder Newspapers, WASHINGTON 

55. The San Francisco Examiner, April 2, 1998, ThursdaYi Second Edition, NEWS; 
Pg. A-I, 716 words, Tobacco bill gains new momentum in Senate, JUDY HOLLAND( 
Examiner news services contributed to this report. ), WASHINGTON 

56. The Washington Post, April 02, 1998, Thursday, Final Edition, A SECTION; 
Pg. A01, 1176 words, Tobacco Bill Clears Senate Panel; $516 Billion Measure 
Hikes Fees, Restricts Ads, Limits Liability, Ceci ConnollYi Saundra Torry, 
Washington Post Staff Writers 

57. The Washington Times, April 2, 1998, Thursday, Final Edition, Part Bj 
BUSINESS; Pg. B8, 647 words, Senate panel OKs tobacco measure, Samuel Goldreich; 
THE WASHINGTON TIMES 

58. AFX News, April 1, 1998, Wednesday, Government; Government Changes, 
Cabinet Lists; Company News; Regulatory Actions, 895 words, U.s. senate Commerce 
Committee passes comprehensive tobacco bill 

59. Federal News Service, APRIL 1, 1998, WEDNESDAY, IN THE NEWS, 26647 words, 
AFTERNOON SESSION, SENATE COMMERCE, SCIENCE AND TRANSPORTATION COMMITTEE MARKUP 
CHAIRED BY, SEN. JOHN MCCAIN (R-AZ) 216 HART SENATE OFFICE BLDG. WASHINGTON, DC 

60. The New York Times, April 1, 1998, Wednesday, Late Edition - Final, 
Section Ai Page 19; Column 1; National Desk, 466 words, Heated Hearing Over the 
Fate Of an Agency, By ERIC SCHMITT, WASHINqTON, March 31 

61. San Antonio Express-News, March 31, 1998, Tuesday, , METRO, Pg. 1, Part A, 
638 words, Tobacco bill would limit annual liability at $6.5 billion, Judy 
Holland; HEARST WASHINGTON BUREAU 

62. Federal News Service, MARCH 30, 1998, MONDAY, IN THE NEWS, 6497 words, 
PRESS CONFERENCE ON COMPREHENSIVE TOBACCO LEGISLATION PARTICIPANTS, SENATOR 
JOHN MCCAIN (R-AZ) SENATOR FRITZ HOLLINGS (D-SC) SENATOR RON WYDEN (R-OR) 
MIKE MOORE, 'MISSISSIPPI STATE ATTORNEY GENERAL CHRISTINE GREGOIRE, WASHINGTON 
STATE ATTORNEY GENERAL 253 RUSSELL SENATE OFFICE BUILDING WASHINGTON, D.C. 

63. FDCH Political Transcripts, March 30, 1998, Monday, NEWS CONFERENCE, 6541 
words, HOLDS NEWS CONFERENCE TO DISCUSS THE FINAL SUMMARY OF PROPOSED TOBACCO 
LEGISLATION; SENATE COMMERCE, SCIENCE AND TRANSPORTATION COMMITTEE; WASHINGTON, 
D.C., U.S. SENATOR JOHN MCCAIN (R-AZ), CHAIRMAN 

64. Business Week, March 23, 1998, WASHINGTON OUTLOOK; Number 3570; Pg. 45, 
591 words, THE TOBACCO DEAL, SUDDENLY, THE CORPSE IS STIRRING, EDITED BY OWEN 
ULLMANN; By Richard S. Dunham 

65. Newsday (New York, NY), March 22, 1998, Sunday, NASSAU AND SUFFOLK EDITION 
Page A04, 1484 words, TOBACCO DEAL'S HAZY OUTLOOK. WORKING OUT DETAILS OF THE 
TOBACCO DEAL, Harry Berkowitz. STAFF WRITER 

66. M2 PRESSWIRE, March 12, 1998, 1937 words, THE WHITE HOUSE Press 
briefing by Chris Jennings & Elena Kagan 



PAGE 6 
LEVEL 1 - 166 STORIES 

67. The Fresno Bee, March 10, 1998 Tuesday, HOME EDITION, Pg. 84, 498 words, 
Clinton pushes action to curb youth smoking, James Rosen, Bee Washington Bureau, 
WASHINGTON 

68. Health Line, March 10, 1998, TOBACCO FIELD, 635 words, SETTLEMENT, IS A 
BIPARTISAN DEAL AT HAND? 

69. The News and Observer (Raleigh, NC), March 10, 1998 Tuesday, FINAL EDITION 
NEWS;, Pg. AI, 716 words, Clinton presses tobacco deal, JAMES ROSEN, WASHINGTON 
CORRESPONDENT 

70. The Washington Times, March 10, 1998, Tuesday, Final Edition, Part B; 
BUSINESS; Pg. B7, 611 words, Clinton hints acceptance of limits on tobacco 
liability, Samuel Goldreich; THE WASHINGTON TIMES 

71. U.S. Newswire, March 09,' 1998, 14,54 Eastern Time, NATIONAL DESK, HEALTH 
WRITER, 2075 words, Transcript of White House Press Briefing by Jennings, Kagan, 
White House Press Office, 202-456-2100, WASHINGTON, March 9 

72. Federal News Service, MARCH 9, 1998, MONDAY, WHITE HOUSE BRIEFING, 7510 
words, WHITE HOUSE BRIEFING BRIEFERS, CHRISTOPHER JENNINGS, DEPUTY ASSISTANT TO 
THE PRESIDENT FOR HEALTH POLICY ELENA KAGAN, DEPUTY ASSISTANT TO THE PRESIDENT 
FOR DOMESTIC POLICY AND MICHAEL MCCURRY, WHITE HOUSE SPOKESMAN THE WHITE HOUSE 
BRIEFING ROOM, WASHINGTON, DC 

73. FDCH Political Transcripts, March 9, 1998, Monday, NEWS BRIEFING, 2159 
words, HOLDS NEWS BRIEFING ON HEALTH CARE; FOR DOMESTIC POLICY; WASHINGTON, 
D.C., ELENA KAGAN, DEPUTY ASSISTANT TO THE PRESIDENT 

74. The Buffalo News, March 7, 1998, Saturday, FINAL EDITION, NEWS, Pg. 4A, 
593 words, CLINTON TO PUSH CONGRESS TOWARD TOBACCO LEGISLATION, JONATHAN 
PETERSON and ALISSA J. RUBIN; Los Angeles Times, WASHINGTON 

75. Los Angeles Times, March 7, 1998, Saturday, Home Edition, Page 1, 1132 
words, CLINTON TO LEAD MARCH ON ANTI-TOBACCO ROAD; LEGISLATION, PRESIDENT 
WANTS CONGRESS TO ENACT INDUSTRY REFORMS THAT COULD RAISE $65.5 BILLION FOR 
OTHER PROGRAMS., JONATHAN PETERSON and ALISSA J. RUBIN, TIMES STAFF WRITERS 
WASHINGTON 

76. Public Papers of the Presidents, March 6, 1998 / March 13, 1998, 34 Weekly 
Compo Pres. Doc. 436, 285 words, Checklist of White House Press Releases 

77. Newsday (New York, NY), March 3, 1998, Tuesday, ALL EDITIONS, Page A15, 
608 words, TOBACCO AD DISPUTE / CLINTON WARNS BAN WOULD FACE LEGAL FIGHT, By 
Harry Berkowitz. STAFF WRITER 

78. The New York Times, February 23, 1998, Monday, Late Edition - Final, 
Section A; Page 13; Column 1; National Desk, 1368 words, Higher Quota Urged for 
Immigrant Technology Workers, By ROBERT PEAR , WASHINGTON, Feb. 22 

79. The Houston Chronicle, February 18, 1998, Wednesday, 3 STAR EDITION, A;, 
Pg. 7, 674 words, Two ex-health officials oppose liability limits for tobacco 
industry, BENNETT ROTH, Houston Chronicle Washington Bureau, WASHINGTON 



LEVEL 1 - 166 STORIES 

80. M2 PRESSWIRE, February 18, 1998, 4917 words, THE WHITE HOUSE 
briefing by General Barry McCaffrey and Elena Kagan 

PAGE 7 

Press 

81. THE DALLAS MORNING NEWS, February 14, 1998, Saturday, HOME FINAL EDITION, 
BUSINESS; Pg. 2F, 587 words, President seeks support for tobacco bill Clinton 
urging bipartisan approval, Bloomberg News, PHILADELPHIA 

82. Wisconsin State Journal, February 14, 1998, Saturday, ALL EDITIONS, Pg. 2A 
652 words, RAISE CIGARETTE TAXES, SAVE LIVES, CLINTON SAYS; A STUDY SAYS A TAX 
INCREASE OF $ 1.10 PER PACK COULD STOP NEARLY 3 MILLION; YOUNG PEOPLE FROM 
SMOKING., Nancy Mathis Houston Chronicle, PHILADELPHIA 

83. U.S. Newswire, February 13, 1998, 16,17 Eastern Time, NATIONAL DESK, 1602 
words, Transcript of White House Press Briefing by Gen. Barry McCaffrey and 
Elena Kagan (Part 3 of 3), White House Press Office, 202-456-2100, WASHINGTON, 
Feb. 13 

84. U.S. Newswire, February 13, 1998, 16,12 Eastern Time, NATIONAL DESK, 1915 
words. Transcript of White House Press Briefing by Gen. Barry McCaffrey and 
Elena Kagan (Part 1 of 3), White House Press Office, 202-456-2100, WASHINGTON, 
Feb. 13 

85. U.S. New8wire, February 13, 1998, 16:15 Eastern Time, NATIONAL DESK, 1691 
words, Transcript of White House Press Briefing by Gen. Barry McCaffrey and 
Elena Kagan (Part 2 of 3), White House Press Office, 202-456-2100, WASHINGTON, 
Feb. 13 

86. Federal News Service, FEBRUARY 13, 1998, FRIDAY, WHITE HOUSE BRIEFING, 
1021 words, SPECIAL WHITE HOUSE BRIEFING SUBJECT, TOBACCO BRIEFER, ELENA KAGAN 
DEPUTY ASSISTANT TO THE PRESIDENT DOMESTIC POLICY COUNCIL ALSO BRIEFING, JOSEPH 
LOCKHART PHILADELPHIA, PENNSYLVANIA 

87. Federal News Service, FEBRUARY 13, 1998, FRIDAY, WHITE HOUSE BRIEFING, 
3116 words, SPECIAL WHITE HOUSE BRIEFING WITH DIRECTOR OF THE OFFICE OF NATIONAL 
DRUG CONTROL POLICY GENERAL BARRY MCCAFFREY PHILADELPHIA MARRIOTT PHILADELPHIA, 
PENNSYLVANIA 

88. Public Papers of the Presidents, February 13, 1998, 34 Weekly Camp. Pres. 
Doc. 260, 285 words, Checklist of White House Press Releases, The following list 
contains releases of the Office of the Press Secretary that are neither printed 
as items nor covered by entries in the Digest of Other White House 
Announcemen t s . 

89. Los Angeles Times, January 30, 1998, Friday, Home Edition, Page 1, 1115 
words, CIGARETTE EXECS GET COOL RECEPTION AT HOUSE HEARING; TOBACCO, THEY 
EXPRESS REGRET, PUSH FOR RATIFICATION OF LANDMARK SETTLEMENT. BUT DEAL'S 
PROSPECTS HAVE GROWN CLOUDY., MYRON LEVIN and ALISSA J. RUBIN, TIMES STAFF 
WRITERS , WASHINGTON 

90. Los Angeles Times, January 29, 1998, Thursday, Home Edition, Page 5, 1370 
words, NATIONAL PERSPECTIVE; ~EGISLATION; PROPOSED TOBACCO SETTLEMENT ISN'T 
SETTING CONGRESS ON FIRE; SOME LAWMAKERS ARE BEGINNING TO GRAVITATE TOWARD A 
SCALED-BACK ALTERNATIVE TO THE SWEEPING DEAL" ALISSA J. RUBIN, TIMES STAFF 
WRITER , WASHINGTON 



PAGE 8 
LEVEL 1 - 166 STORIES 

91. Newsday (New York, NY), January 27, 1998, Tuesday, ALL EDITIONS, Page A39, 
630 words, DISCLOSURE OF TARGETING TEENS COULD SMOTHER SMOKING DEAL, Harry 
Berkowitz. STAFF WRITER 

92. M2 PRESSWIRE, November 25, 1997, 1948 words, THE WHITE HOUSE Remarks by 
the President and First Lady at Adoption Bill Signing 

93. M2 PRESSWIRE, November 25, 1997, 1948 words, THE WHITE HOUSE Remarks by 
the President and First Lady at Adoption Bill signing 

94. M2 PRESSWIRE, November 21, 1997, 6008 words, THE WHITE HOUSE Press 
briefing by E Bowles, S Berger, F Raines, G Sperling, J Yellin, and E Kagan 

95. U.S. Newswire, November 19, 1997, 15,09 Eastern Time, NATIONAL DESK, 2079 
words, Transcript of Clintons Remarks at Adoption Bill Signing, White House 
Press Office, 202-456-2100, WASHINGTON, Nov. 19 

96. FDCH Political Transcripts, November 19, 1997, Wednesday, NEWS EVENT, 1035 
words, DELIVERS REMARKS ON ADOPTION; WASHINGTON, D.C., HILLARY CLINTON, FIRST 
LADY OF THE UNITED STATES 

97. U.S. Newswire, November 14, 1997, 15,13 Eastern Time, NATIONAL DESK, 1614 
words, Transcript of White House Press Briefing by Berger, Bowles (4 of 4), 
White House Press Office, 202-456-2100, WASHINGTON, Nov. 14 

98. U.S. Newswire, November 14, 1997, 15,13 Eastern Time, NATIONAL DESK, 1392 
words, Transcript of White House Press Briefing by Berger, Bowles (3 of 4), 
White House Press Office, 202-456-2100, WASHINGTON, Nov. 14 

99. U.S. Newswire, November 14, 1997, 15:13 Eastern Time, NATIONAL DESK, 1557 
words, Transcript of White House Press Briefing by Berger, Bowles (2 of 4), 
White House Press Office, 202-456-2100, WASHINGTON, Nov. 14 

100. U.S. Newswire, November 14, 1997, 15:13 Eastern Time, NATIONAL DESK, 
2601 words, Transcript of White House Press Briefing by Berger, Bowles (1 of 4), 
White House Press Office, 202-456-2100, WASHINGTON, Nov. 14 

101. Federal News Service, NOVEMBER 14, 1997, FRIDAY, WHITE HOUSE BRIEFING, 
6523 words, STATEMENT BY PRESIDENT CLINTON REGARDING IRAQ STANDOFF FOLLOWED BY 
BRIEFING BY ERSKINE BOWLES WHITE HOUSE CHIEF OF STAFF THE WHITE HOUSE BRIEFING 
ROOM WASHINGTON, DC 

102. Public Papers of the Presidents, November 14, 1997, 33 Weekly Compo Pres. 
Doc. 1813, 235 words, Checklist of White House Press Releases, The following 
list contains releases of the Office of the Press Secretary that are neither 
printed as items nor covered by entries in the Digest of Other White House 
Announcements. 

103. FDCH Political Transcripts, November 14, 1997, Friday, NEWS EVENT, 7124 
words, WEBWIRE-MAKES ANNOUNCEMENT ON WHITE HOUSE CHIEF OF STAFF ERSKINE BOWLES; 
WASHINGTON, D.C., WILLIAM J. CLINTON, PRESIDENT OF THE UNITED STATES 

104. AP Online, November 10, 1997; Monday, Washington - general news, 651 
words, Clinton Opens Hate Crime Conference, SONYA ROSS, WASHINGTON 



PAGE 9 
LEVEL 1 - 166 STORIES 

105. The Associated Press, November 10, 1997, Monday, PM cycle, Washington 
Dateline, 644 words, President convening meeting to consider responses to hate 
crimes, By SONYA ROSS, Associated Press Writer, WASHINGTON 

106. Charleston Daily Mail, November 10, 1997, Monday, News; Pg. P8B, 586 
words, Clinton targets hate cri~es - President offering steps to curb sharp rise 
in reported cases 

107. M2 PRESSWIRE, November 10, 1997, 2670 words, THE WHITE HOUSE Press 
briefing by Maria Echaveste and Elena Kagan 

108. Xinhua News Agency, NOVEMBER 10, 1997, MONDAY, 228 words, clinton convenes 
conference en hate crimes, washington, november 10; ITEM NO: 1110250 

109. Denver Rocky Mountain News (Denver, CO) I November 8, 1997, Saturday, 
NEWS/NATIONAL/INTERNATIONAL; Ed. F; Pg. 57A, 361 words, Clinton is asked to omit 
anti gays as hate topic President schedules 1 day conference at White House on 
Monday, Ann McFeatters; Scripps Howard News Service, WASHINGTON 

110. U.S. Newswire, November 07, 1997, 9,44 Eastern Time, NATIONAL DESK, 1695 
words, Transcript of White House Press Briefing on Hate Crimes by Echaveste, 
Kagan (I of 2), White House Press Office, 202-456-2100, WASHINGTON, Nov. 7 

111. U.S. Newswire, November 07, 1997, 9,44 Eastern Time, NATIONAL DESK, 1218 
words, Transcript of White House Press Briefing on Hate Crimes by Echaveste, 
Kagan (2 of 2), White House Press Office, 202-456-2100, WASHINGTON, Nov. 7 

112. Federal News Service, NOVEMBER 7, 1997, FRIDAY, WHITE HOUSE BRIEFING, 
2677 words, SPECIAL WHITE HOUSE PRESS BRIEFING WITH ASSISTANT TO THE PRESIDENT 
AND DIRECTOR OF PUBLIC LIAISON MARIA ECHAVESTE AND DEPUTY ASSISTANT TO THE 
PRESIDENT FOR DOMESTIC POLICY ELENA KAGAN WHITE HOUSE BRIEFING ROOM RE, WHITE 
HOUSE CONFERENCE ON HATE CRIMES 

113. Public Papers of the Presidents, November 7, 1997, 33 Weekly Camp. Pres. 
Doc. 1752, 402 words, Checklist of White House Press Releases, The following 
list contains releases of the Office of the Press Secretary that are neither 
printed as items nor covered by entries in the Digest of Other White House 
Announcements. 

114. FDCH Political Transcripts, November 7, 1997, Friday, NEWS BRIEFING, 2956 
words, HOLDS BRIEFING TO DISCUSS THE UPCOMING WHITE HOUSE CONFERENCE ON HATE 
CRIMES; WASHINGTON, D.C., MARIA ECHAVESTE, WHITE HOUSE DIRECTOR OF PUBLIC 
LIAISON 

115. FDCH Political Transcripts, September 17, 1997, Wednesday, NEWS EVENT, 
880 words, DELIVERS REMARKS ON THE TOBACCO SETTLEMENT; WASHINGTON, D.C., ALBERT 
GORE, VICE PRESIDENT OF THE UNITED STATES 

116. The Herald-Sun (Durham, N.C.), August 12, 1997, Tuesday, Front; Pg. AI;, 
726 words, Clinton to pitch companies to hire from welfare rolls, JODI ENDA 
Knight-Ridder 

117. THE ARIZONA REPUBLIC, August 11, 1997 Monday, Final Chaser, FRONT; Pg. AS 
552 words, CLINTON TO DEBUNK STIGMA OF WELFARE; WILL TRY TO CHANGE IMAGE OF LAZY 
'QUEEN', By Jodi Enda, Knight-Ridder Newspapers, WASHINGTON 



PAGE 10 
LEVEL 1 - 166 STORIES 

118. The National Journal, August 2, 1997, THE ADMINISTRATION; Pg. 1566; Vol. 
29, No. 31, 2614 words, Still a Guy's Game, Alexis Simendinger 

119. Austin American-Statesman, July 28, 1997, News; Pg. A2, 451 words, 
Clinton tells states to put welfare to work for poor, JODI ENOA 

120. The Bulletin's Frontrunner, July 28, 1997, Monday, WASHINGTON NEWS, 147 
words, Clinton To Discuss Welfare Reform With Governors. 

121. THE FORT WORTH STAR-TELEGRAM, July 28, 1997, Monday, FINAL AM EDITION, 
NEWS;, Pg. 1, 669 words, President targets welfare windfalls; Texas, other 
states urged to direct extra money to programs for poor, JODI ENDA, 
Knight-Ridder News Service 

122. Las Vegas Review-Journal (Las Vegas, NV), July 28, 1997 Monday, FINAL 
EDITION, A;, Pg. 3A, 495 words, Clinton's LV speech to focus on welfare, Jane 
Ann Morrison 

123. Agence France Presse, July 27, 1997, Domestic, non-washington, general 
news item, 374 words. Welfare, children's aid to be debated at us governors' 
conference, LAS VEGAS, Nevada, July 27 

124. M2 PRESSWIRE, June 30, 1997, 5680 words, THE WHITE HOUSE Briefing by 
secretary Shalala and Bruce Reed 

125. The Washington Post, June 28, 1997, Saturday, Final Edition, A SECTION; 
Pg. A08, 627 words, Clinton's Feelings Vary On Tobacco Settlement; 
Administration Review Could Be Delayed, John F. Harris, Washington Post Staff 
Writer 

126. U.S. Newswire, June 27, 1997, 15,58 Eastern Time, NATIONAL DESK, 2890 
words, Transcript of Press Briefing by Donna Shalala and Bruce Reed (1/2), white 
House Press Office, 202-456-2100, WASHINGTON, June 27 

127. Federal News Service, JUNE 27, 1997, FRIDAY, WHITE HOUSE BRIEFING, 3660 
words, NEWS BRIEFING WITH DONNA SHALALA, SECRETARY, U.S. DEPARTMENT OF HEALTH 
AND HUMAN SERVICES, AND BRUCE REED, ASSISTANT TO THE PRESIDENT, DOMESTIC POLICY 
COUNCIL SUBJECT, ADMINISTRATION STUDY OF PROPOSED TOBACCO DEAL 

128. NBC - Professional, June 27, 1997, Friday, 4022 words 

129. FDCH Political Transcripts, June 27, 1997, Friday, NEWS BRIEFING, 4154 
words, HOLDS NEWS BRIEFING ON THE INTER-AGENCY REVIEW OF THE PROPOSED TOBACCO 
SETTLEMENT; WASHINGTON, D.C., DONNA SHALALA, U.S. SECRETARY OF HEALTH AND HUMAN 
SERVICES 

130. Federal News Service, JUNE 12, 1997, THURSDAY, WHITE HOUSE BRIEFING, 7152 
words, WHITE HOUSE SPECIAL BRIEFING SUBJECT, PRESIDENT CLINTON'S INITIATIVE ON 
RACE BRIEFERS, JOE LOCKHART, D~PUTY PRESS SECRETARY SYLVIA MATHEWS, DEPUTY CHIEF 
OF STAFF AND MARIA ECHAVESTE, DIRECTOR, OFFICE OF PUBLIC LIAISON THE WHITE HOUSE 
BRIEFING ROOM WASHINGTON, DC 

131. NBC - Professional, June 12, 1997, Thursday, 12663 words 



PAGE 11 
LEVEL 1 - 166 STORIES 

132. The New York Times, June 5, 1997, Thursday, Late Edition - Final, Section 
A; Page 1; Column 4; National Desk, 1011 words, G.O.P. BACKING OFF A DEAL TO 
RESTORE AID TO IMMIGRANTS, By ROBERT PEAR, WASHINGTON, June 4 

133. Reuters North American Wire, March 8, 1997, Saturday, Be cycle, 576 words 
Clinton says government will hire some off welfare, By Steve Holland, WASHINGTON 

134. Reuters World Service, March 8, 1997, Saturday, Be cycle, 577 words, 
Clinton says government will hire some off welfare, By Steve Holland, 
WASHINGTON, March 8 

135. The Commercial Appeal (Memphis, TN), March 2, 1997, SUNDAY, FINAL EDITION 
Pg. A9, 295 words, CLINTON HOPES GOVERNMENT CAN HIRE FROM WELFARE ROLLS, 
Stephen Barr rhe Washington Post, WASHINGTON 

136. The Washington Post, March 01, 1997, Saturday, Final Edition, A SECTION; 
Pg. AO?, 704 words, Clinton Seeking Ways for Government To Put Welfare 
Recipients on Payroll, Stephen Barr, Washington Post Staff Writer 

137. The National Journal, February 8, 1997, PEOPLE; Pg. 290; Vol. 29, No.6, 
1974 words, Louis Jacobson 

138. The National Law Journal, January 20, 1997, WASHINGTON BRIEF; Pg. A9, 264 
words, No. 5 Takes His Place On The Hot Seat, HARVEY BERKMAN 

139. The Bulletinrs Frontrunner, January 15, 1997, Wednesday, WASHINGTON NEWS, 
374 words, Personnel: FEC; Jesse Jackson; Park Service; WH Staff. 

140. The Washington Post, January 1S, 1997, Wednesday, Final Edition, A 
SECTION; Pg. A17; THE FEDERAL PAGE; IN THE LOOP, 943 words, A Familiar Face for 
a Fresh Look, Al Kamen, Washington Post Staff Writer 

141. Public Papers of the Presidents, January 10, 1997, 33 Weekly Camp. Pres. 
Doc. 32, 583 words, Digest of Other White House Announcements, The following 
list includes the Presidentrs public schedule and other items of general 
interest announced by the Office of the Press Secretary and not included 
elsewhere in this issue. 

142. M2 PRESSWIRE, January 8, 1997, 734 words, THE WHITE HOUSE Statement by 
Press Secretary 

143. United Press International, January 8, 1997, Wednesday, BC cycle, 
Washington News, 260 words, Ruff named White House counsel, WASHINGTON, Jan. 8 

144. 
NATION; 
counsel 
TIMES 

The Washington Times, January 8, 1997, Wednesday, Final Edition, Part A; 
Pg. A4, 748 words, Clinton chooses D.c.rs lawyer; Ruff as general 
to take on president'S problems, Warren P. Strobel; THE WASHINGTON 

145. U.S. Newswire, January 07, 1997, 20,03 Eastern Time, NATIONAL DESK, 1328 
words, White House Statement on Personnel Announcements, White House Press 
Office, 202-456-2100, WASHINGTON, Jan. 7 

146. The Associated Press, January 7, 1997, Tuesday, AM cycle, Washington 
Dateline, 403 words, Source: Clinton settles on new White House counsel, By 



PAGE 12 
LEVEL 1 - 166 STORIES 

RON FOURNIER, Associated Press Writer, WASHINGTON 

147. Reuters North American Wire, January 7, 1997, Tuesday, Be cycle, 348 
words, Clinton names Charles Ruff top White House lawyer, WASHINGTON 

148. United Press International, January 7, 1997, Tuesday, Be cycle, 
Washington News, 262 words, Ruff named White House counsel, WASHINGTON, Jan. 7 

149. The Bulletin's Frontrunner, January 6, 1997, Monday, WASHINGTON NEWS, 160 
words, Ruff Considered For Quinn's White House Post. 

150. The Washington Post, January 06, 1997, Monday, Final Edition, A SECTION; 
Pg. A15; IN THE LOOP; THE FEDERAL PAGE, 955 words, Looks Unlike America, Al 
Kamen, Washington Post Staff Writer 

151. Yale Law Journal, October 1996, Vol. 106, No.1 Pg. 151-195; ISSN, 
0044-0094; CODEN, WOOCDD, 18014 words, Subsidized speech, Post, Robert C, 

01326147 

152. Congressional Press Releases, May 29, 1996, Wednesday, PRESS RELEASE, 
39283 words, MOORE, WILLIAM CLINGER, CONGRESSMAN, HOUSE , PROCEEDINGS AGAINST 
JOHN M. QUINN, DAVID WATKINS, AND MATTHEW 

153. The Washington Post, May 27, 1996, Monday, Final Edition, A SECTION; Pg. 
A21; THE FEDERAL PAGE; IN THE LOOP, 854 words, When Spy Meets Spy, Al Kamen, 
Washington Post Staff Writer 

154. Fulton County Daily Report, May 20, 1996, Monday, 1640 words, Three-Way 
Race Shapes Up to Fill DOJ Post; Crucial Election-Year Decisions May Await New 
Yead of Office of Legal Counsel, CHARLES FINNIE; American Lawyer News Service. 

155. Legal Times, May 13, 1996, Pg. 1; 1984 words, At Justice, Contenders Vie 
For Sensitive Legal Post, BY CHARLES FINNIE 

156. Star Tribune (Minneapolis, MN), February 6, 1996, Metro Edition, News; 
Pg. 13A, 1063 words, Balancing free speech and equal protection of law, Leonard 
Inskip; Staff Writer 

157. The Buffalo News, November 14, 1995, Tuesday, CITY EDITION, EDITORIAL 
PAGE, Pg. 2B, 183 words, DISSERVICE TO SCHOLARLY WORK ON HATE SPEECH 

158. The Associated Press, August 12, 1994, Friday, PM cycle, Washington 
Dateline, 771 words, Mikva's Political Skills To Be Tested As Clinton's New 
Counsel, By JAMES ROWLEY, Associated Press Writer, WASHINGTON 

159. Chicago Sun-Times, June 13, 1994, MONDAY, Late Sports Final Edition, 
FINANCIAL; BUSINESS APPOINTMENTS; Pg. 46, 630 words, MOVE13061994 

160. Chicago Tribune, January 16, 1994 Sunday, FINAL EDITION, TEMPO; Pg. 1; 
ZONE, C, 2039 words, IN HIS COURT; MIKVA BRINGS A POLITICIAN'S PERSPECTIVE TO 
THE FEDERAL BENCH, By Michael Kilian, Tribune Staff Writer., WASHINGTON 

161. Off Our Backs, April 1993, Vol. xxiii, NO.4; Pg. 13-5; ISSN, 0030-0071, 
00705553, 4512 words, Speech, Equality, and Harm, Feminist Legal Perspectives on 
Pornography and Hate Propaganda, [Part 2 of 4] 



PAGE 13 
LEVEL 1 - 166 STORIES 

162. Legal Times, February 25, 1991, Pg. 12, 1324 words, Rap Group's Appeal; 
Show-Biz Forces Rally for 2 Live Crew, BY JANICE HELLER 

163. New York Law Journal, March 15, 1990, Thursday, Pg. 5, 247 words, 
Corporate Decisions in the Second Circuit, COMPILED BY JACQUELINE M. BUKOWSKI 

164. The National Law Journal, October 17, 1988, Pg. 3, 1230 words, 36 New 
Clerks for the High Court; Almost Half Are From D.C. Circuit, BY MARCIA COYLE, 
National Law Journal Staff Reporter, Washington 

165. The National Law Journal, October 12, "1987 Correction Appended, Pg. 3, 
1078 words, 31 New Clerks Begin at Supreme Courti 34 Ex-Clerks Turn in Passes, 
BY MARCIA COYLE, National Law Journal Staff Reporter 

166. Legal Times, September 7, 1987 Correction Appended, Pg. 4, 1632 words, 
Boutiques Lose Appeal for 1986 Clerks, Reported by Susan Hollinger, LJ 
Pendlebury, and Lisa Schkolnick 



****------------------------------------------------------------------------**** 

* 14 PAGES 
* 8,49 A.M. STARTED 

523 LINES 
8,51 A.M. ENDED 

JOB 13676 104PH6 
03/29/99 

* 
* 

****------------------------------------------------------------------------**** 
****------------------------------------------------------------------------**** 
* EEEEE N N DODD * 
* E N N 0 0 * 
* E NN N 0 0 * 
* EEE N N N 0 0 * 
* E N NN 0 0 * 
* E N N 0 0 * 
* EEEEE N N DODD * 

****------------------------------------------------------------------------**** 

****------------------------------------------------------------------------**** 

SEND TO, ANGEL, ERIC 
WHO - GEN. COUNSEL 
RM 308 
OLD EXECUTIVE OFFICE BLDG 
WASHINGTON, DISTRICT OF COLUMBIA 20502 



PRINT DOC REQUESTED, MARCH 29, 1999 
2 DOCUMENTS PRINTED 
6 PRINTED PAGES 

SEND TO, ANGEL, ERIC 
WHO - GEN. COUNSEL 
RM 308 
OLD EXECUTIVE OFFICE BLDG 
WASHINGTON DISTRICT OF COLUMBIA 20502 

104PH6 

**********************************03843********************************** 



DATE, MARCH 29, 1999 

CLIENT, 
LIBRARY, MARHUB 

FILE, ALLDIR 

YOUR SEARCH REQUEST IS, 
(ELENA OR ELLENA OR ELLENNA OR ELENNA) PRE/2 KAGAN 

NUMBER OF LISTINGS FOUND WITH YOUR REQUEST THROUGH, 
LEVEL 1. . . 1 

PAGE 1 



1ST LISTING of Levell printed in FULL format. 

Copyright 1999 by Reed Elsevier Inc. 
MARTINDALE-HUBBELL (R) LAW DIRECTORY 

United States Government Lawyer's Profiles Section 

ELENA KAGAN 
Washington, D.C. 

ASSOCIATIONS: American Bar Association 

ADMITTED, 1988 

LAW-SCHOOL, Harvard University (J.D.) 

COLLEGE: Princeton University (A.B.) 

BORN, 1960 

AGENCY: Executive Office Of The President, The White House Office 

ISLN, 906062157 

PAGE 2 



DATE, MARCH 29, 1999 

CLIENT, 
LIBRARY, NEWS 

FILE, ALLNWS 

YOUR SEARCH REQUEST IS, 
(ELENA OR ELLENA OR ELLENNA OR ELENNA) PRE/2 KAGAN 

NUMBER OF STORIES FOUND WITH YOUR REQUEST THROUGH, 
LEVEL 1. . . 166 

PAGE 3 



PAGE 4 
1ST STORY of Levell printed in FULL format. 

Copyright 1999 The New Republic, Inc. 
The New Republic 

MARCH 8, 1999 

SECTION, Pg. 16 

LENGTH, 1327 words 

HEADLINE, THE DAY AFTER 

BYLINE, Dana Milbank 

HIGHLIGHT, 
White House Watch 

BODY, 
A few hours after the Senate acquitted President Clinton last Friday, Paul 

Begala celebrated by taking his young sons to the rodeo. The weary presidential 
counselor had come for some relaxation; instead, he found allegory. The rodeo 
announcer declared that a fellow named J.W. Hart would be riding that night--for 
the first time since a nasty spill last year earned him 80 stitches and 30 
staples in his head. Good 01' J.W., the announcer said, had to pullout some of 
the staples that night just to put on his ten-gallon hat. "For me, it was a 
fitting metaphor, II Begala says. nyou get sutured up and climb back on. My heart 
went out to him: there he was, back on that bull. tl 

The White House staff, too, was back on its prescandal bull this week. After 
a three-day weekend and a presidential jaunt to Mexico, the senior staff meeting 
Tuesday was almost boring in its efficiency. Counsel Charles Ruff, after months 
in the spotlight, delivered a one-word report: "Nothing." Press Secretary Joe 
Lockhart stepped up the push for a first-in-ages Clinton press conference amid 
signs the president might actually do it. The White House drug office, of all 
things, delivered the longest report of the morning, and representatives of the 
bureaucracy's alphabet soup--OMB, CEQ, DPC, NEC, NSC--basked in their sudden 
return to relevance. 

"All these people who had been on page twentyone for the last year are now on 
page one,tl says one top Clinton aide. The White House plans a profusion of 
Social Security and USA Account events, plus new attention for Kosovo, Iraq, and 
even Ghana. One long-neglected national security adviser remarked excitedly to 
his colleagues: "Sixty-four foreign policy stories today in The New York Times! 
It's like the old days!tl 

As for the scandalmen, it's more like nap time. tlI was thinking of having a 
'will spin for food' sign made up," says Jim Kennedy, the scandal spokesman. " 
It's amazing: my pager didn't go off once on Sunday." Kennedy, who, like most 
staffers, took President's Day off, will spend the next few days cleaning off 
his desk. 

Things are much the same for the White House press corps, which, after a year 
of wishing away the scandal, seems to have more of a sense of dread than relief. 
There was an eerie calm in Washington the Day the Scandal Died. Nobody was 
staking out the Mayflower. Not a camera was posted outside Monica's lawyers' 
offices. At the White House's Northwest Gate, where Monica threw her 
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now-infamous jealous fit upon learning from the Secret Service that her man was 
in the Oval Office with another" gal, all was quiet. Inside the briefing room, 
bored photographers were watching a TV talk show titled "My Daughter Dresses Too 
Revealing." Out on the lawn, television correspondents were applying makeup, 
getting ready to tell the world what it already knew: Clinton was off the hook. 
The only disturbance was a stiff breeze, which disrupted the correspondents! 
equipment--and hairdos. A few minutes before the vote, a windswept Sam Donaldson 
stormed into the briefing room, shouting II Jesus Christ!" A woman laughed. I1Hold 
that toupee," she said after he passed. 

There were occasional bursts of jubilation as the afternoon progressed, first 
with the Senate acquittal and then with the Clinton acceptance speech. II He's 
free! Free Willy! II a gentlelady of the press exclaimed. But despite the 
professions of relief, reporters quietly confided to each other a different 
sentiment--boredom. "Who are we going to throw out now?" one asked. lilt doesn't 
feel very historical, does it?1I mused another. IINow what are we going to write 
about?" a reporter for a big daily asked. "That,ll somebody responded, "is what 
I'm afraid of." 

Me, too. How are we going to fill our pages without the scandal? Are we now 
to turn to the much-neglected stories of the past year? Will we finally learn 
the details of the education policies Monica Lewinsky shared with the president? 
Will we explore the legal precedents in Ken Starr's defense of Meineke Discount 
Muffler? The boredom has already set in. Even before the vote, the press was 
trying to make the roll call into a parlor game, predicting the irrelevant 
matter of whether there would be 50 votes fo~ either charge. By the Monday 
following the vote, deflated networks were already returning to JonBenet Ramsey. 
NBC's Jamie Gangel, who snagged the first Linda Tripp interview, was reduced 
Tuesday to doing a way-too-Iong segment on the revival of roller derby. 

At the moment, the press is entertaining itself by trying to catch Clinton 
and his aides in flagrante delicto, gloating. Lockhart felt compelled to declare 
the White House a IIgloat-free zone, II and the no-gloat policy was so strictly 
enforced that the press-office staff showed not so much as a grin when Clinton 
was acquitted. Lockhart's office curtains were drawn Friday to hide whatever 
gloating happened inside. Photographers with telephoto lenses found an open 
window on the second floor of the White House, but the gloaters quickly 
discovered the espionage and drew the shades. After the acquittal vote, a White 
House janitor walked out with an empty case of Maker's Mark whiskey--tantalizing 
evidence that somebody must be gloating somewhere inside the mansion. 

Moments later, I was almost knocked over by a stampede of photographers 
chasing Ruff's wheelchair as he made his way through the gate to the Bombay Club 
for lunch. A reporter later asked Lockhart whether such a conspicuous departure 
for lunch was smoking-gun evidence of gloating. IIIf you think walking out 
through one gate over another is some sort of signal to someone, you're 
overthinking," Lockhart said. Looking for gloating in all the wrong places and 
finding none, journalists had to content themselves with fantasies about 
behind-the-scenes gloating. "They're probably in there trying to stick rags down 
his throat," one correspondent said of Clinton after the acquittal. When 
Lockhart's briefing was delayed, another journalist suspected surreptitious 
gloating. I1Joe can't keep himself from smiling, 11 he said. I1They have to wait 
until he stops. It's a gloat-free zone." 
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Actually, the only gloating I could detect at the White House was gloating 
about not gloating. Relieved, they said. Content, yes. Liberated, certainly. But 
gloating? "No, II said Lanny Davis, who proceeded to parse the definition of 
gloatfng. "I don't mind saying I feel vindicated, 11 the spinner said. "I intend 
to constantly remind every Republican member of the House who voted for perjury 
to call Fred Thompson and Richard Sbelby,n two GOP senators who voted against 
the perjury article. But, Lanny, isn't that gloating? IIThat part of it isn't 
gloating, II Davis said. lilt's vindication. It's legitimate," 

Clintonites have good reason not to gloat. For one, there's no predicting 
what Starr might try next. "How many days you think will pass after the 
impeachment trial before Starr files a sixty-three-count indictment against the 
president?" one Clinton aide asked. "He's on a mission from God." A number of 
White House aides, burned out by the scandal, are heading for the door now that 
it's over. Greg Craig and Lanny Breuer will ~eave the counsel's office; two 
other members of the scandal team, Adam Goldberg and Don Goldberg, have already 
left. Elena Kagan, number two at the Domestic Policy Council, is off to Harvard; 
even Begala is said to be leaving. 

Too many White House aides have been saddled with huge legal bills, have been 
personally devastated, or are just worn out by scandal management. "I feel as if 
I've been hit by a truck," says Larry Stein, Clinton's top lobbyist. One senior 
Clinton aide says he'S tired of the "doe-eyed" looks of reporters who profess 
distaste for scandal and delight now that it's over. " I'm sure it's hard to 
cover a fire I" he says I "but don't dare tell me covering a fire is harder than 
having the expletive house burning down around you." 

(Copyright 1999, The New Republic) 
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